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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.64/2007

Parties:-

1.Azizur Rahman
2.Abdul Awal
3.Abu Bakkar Siddique
4.Ainul Hoque
5.Sufiya Bibi
6.Mabia Bibi
All are Sons & Daughter of 
Late Safiullah Munshi

All are R/O:
VILL: Sher Nagar
P.O: Agomani
P.S: Golakganj
Dist: Dhubri, Assam

..Claimants

Vs.

1.Branch Manager

Oriental Insurance Company Limited

Dhubri Branch

P.O., P.S. & Dist: Dhubri, Assam

2.Mosstt. Farzina Khatun
D/O: Late Abdul Rezak
Loan Office Lane
Ward No.6, Dhubri
P.O., P.S. & Dist: Dhubri, Assam
3.Sri Subhash Ch. Saha @ Subhash Kr. Saha
S/O: Asif Kr. Saha
Ward No.11, Dhubri
P.O., P.S. & Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri M. Ali & Sri S.H. Sarkar, Advocates for the claimants

Sri S.K. Das, Advocate for OP No.1

Sri A.U. Ahmed, Advocate for OP No.2 & 3

Date of argument:  11-02-2019

Date of judgment:  12-03-2019

Judgment 

This claim petition has been filed by the claimants U/s.

166 of M.V. Act for granting compensation in respect of motor vehicular

accident which occurred on 03-12-2006 at about 6:00 P.M. in front of

house of Motleb Ali Sarkar under Agomani P.S.
Claimants’ case in brief  is that on 03-12-2006 at about

6:00 P.M.  while  claimant  was  proceeding towards their  residence at

village Sher Nagar through NH-31 and suddenly at about 6:00 P.M. in

front of house of one Motleb Ali Sarkar one Ambassador Car bearing

registration  No.AS-17/0107  coming  in  a  very  rash  and  negligent

manner in the same direction knocked down the claimant from back

side.  As a result claimant sustained grievous injuries in his right hand,

right leg and other parts of his body.  Due to the aforesaid accident

right leg of the claimant was fractured resulting permanent disability

and he was not able to move due to aforesaid accident.  Claimant side

further  stated  in  his  claim petition  that  in  respect  of  the  aforesaid

accident  nearby  people  namely  Abdul  Rashid  and  Samsul  Hoque

rushed to the place of occurrence and took the injured to Agomani CHC

for necessary medical treatment and on 03-12-206 doctor of the said

hospital  referred  the  injured  to  Dhubri  Civil  Hospital  for  necessary

medical treatment and victim was admitted in Dhubri Civil Hospital as

an indoor patient on 03-12-2006 and continued up to 07-12-2006.
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Claimant  side  further  stated  in  his  claim  petition  that

claimant  side  had  spent  Rs.  10,000/-  for  medical  treatment  of  the

claimant.   Claimant  side  further  stated  in  his  claim  petition  that

claimant was an old person aged about 75 years and his source of

income is cultivation and monthly income was Rs. 3,000/- per month.
In  respect  of  the  aforesaid  accident  a  police  case  was

registered in Golakganj  P.S.  vide Golakganj  P.S.  Case No.343/06 U/s.

279/338  IPC  and  after  completion  of  investigation  police  submitted

Police Report in respect of the aforesaid accident.
Claimant  side  further  stated  in  his  claim  petition  that

during the pendency of this case claimant named Sofiullah Munshi had

expired  and  his  legal  heirs  had  impleaded  as  parties  in  this  case.

Claimant side prayed before the Hon’ble Court to award compensation

amounting  to  Rs.  3,00,000/-  along  with  interest  from  the  date  of

institution of this case till realisation.
Claimant side had exhibited some documents.   Ext-1 is

the Accident Information Report, ext-2 is the certified copy of FIR, ext-3

is the copy of Insurance Policy, ext-4 is the driving licence of the driver

Sri Subhash Ch. Saha, ext-5 & 6 are the Medical Reports, Advice Slips,

etc, ext-7 is the X-Ray Report/ECG Ultra Sonography Report of Dhubri

Civil Hospital, ext-8 is the Discharge Slip of Dhubri Civil Hospital & ext-

9 is the Cash Memo. 
On  receipt  of  this  claim  petition  an  MAC  Case  was

registered and summon was issued to opposite parties.  On receipt of

summon issued from this court  OP No.2 & 3 had appeared through

their counsel and filed written statement.  The main contentions of the

written statement submitted by OP No.2 & 3 are as follows.
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP and claim petition is liable to be dismissed, that claim

petition is hit by principle of estoppels, waiver and acquiescence, that

in respect of para-8, 9, 10, 11, 12 of the claim petition answering Ops

have no knowledge about the contents of the above paragraphs, that

answering OP admitted the contents of para-14 and 15 of the claim

petition, that it is admitted that OP is the owner o the Ambassador Car

No.AS-17/0107 at the relevant time of accident and OP No.3 was the
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driver  of  the  aforesaid  vehicle.   OP No.2  & 3  further  stated  in  the

written statement that vehicle in question was insured with OP No.1 i.e.

Oriental Insurance Company Limited and insurance policy is valid upto

24-01-2007  covering  the  date  of  the  accident,  so  whatever

compensation is awarded same is to be paid by the OP No.1 insurer of

the offending vehicle.  OP prayed before the Hon’ble Court to dismiss

the claim petition with costs.
OP No.1 insurer of the offending vehicle had appeared and

filed written statement.  The main contentions of the written statement

submitted by OP No.1 are as follows.
That this claim petition is not maintainable in its present

form and manner,  that  this  claim petition  is  barred  by  principle  of

estoppels, waiver and acquiescence, hence it is liable to be dismissed,

that  answering  OP  hereby  submit  that  accident,  if  any,  has  been

caused due to negligence contributed by the claimant himself, that the

claim  petition  is  inflated,  excessive  without  having  any  legal  and

equitable basis.  Answering OP further stated in the written statement

that  route  permit,  valid  and  effective  driving  licence,  registration

documents, fitness certificate may be directed to be produced by the

owner  of  the  vehicle  otherwise  it  shall  be  presumed  that  there  is

statutory violation of the policy condition, hence answering OP is not

liable to pay any compensation to the claimant.  OP prayed before the

Hon’ble Court to dismiss the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-17/0107  and

claimant sustained injury due to said accident?
2 Whether the offending vehicle was insured with M/s.

Oriental Insurance Co. Ltd at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF
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ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Azizur Rahman son of the claimant in his evidence

on affidavit had stated that on 03-12-2006 in the evening hours his

father was coming from Agomani  towards his house at  village Sher

Nagar through NH-31 and suddenly the at about  6:00 P.M.  the said

vehicle met with an accident in front of house of one Motleb Ali Sarkar

and the offending vehicle was an Ambassador Car bearing registration

No.AS-17/0107 which was coming in a very rash and negligent manner

in  the  same  direction  dashed  his  father  from  back  side  resulting

multiple  grievous  injuries  in  various  parts  of  his  body.   Due  to  the

aforesaid  accident  right  leg  of  his  father  was  fractured  resulting

permanent disablement.  He further stated in his evidence on affidavit

that  after  the  accident  local  people  named  Abdul  Rashid,  Samsul

Hoque and others rushed to the place of occurrence and brought the

injured to Agomani CHC for necessary medical treatment but Agomani

CHC Authority referred the injured to Dhubri Civil  Hospital for better

medical treatment and injured was in the Civil Hospital, Dhubri as an

indoor  patient  from  03-12-2006  to  07-12-2006.   Aforesaid  witness

further  stated  in  his  evidence  on  affidavit  that  an  amount  of  Rs.

10,000/-  was  spent  for  medical  treatment  including  diet  and

transportation fair from Agomani to Civil Hospital, Dhubri.  He further

stated in his evidence on affidavit that due to fracture of his right leg

his father could not move without support of any person till his death.

He  further  stated  in  his  evidence  on  affidavit  that  at  the  time  of

accident age of his father was 75 years and who was a cultivator by

profession and monthly income was Rs. 3,000/-.

In respect of the aforesaid accident he had lodged an FIR

before I/C Golakganj P.S.  In respect of the aforesaid accident a police

case was registered vide Golakganj P.S. Case No.343/06 U/s. 279/338

IPC.  
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He further stated in his evidence on affidavit that during

the pendency of this proceeding his father i.e. original claimant named

Safiullah Munshi died on 09-04-2010 and after his death his legal heirs

are impleaded as parties in this case.

He further stated in his evidence on affidavit that during

the lifetime his father had suffered a lots of pain and suffering due to

aforesaid  accident.   He  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 3,00,000/- along with interest from the

date  of  institution  of  this  case  till  realisation.   Claimant  side  had

exhibited  following  documents  through  his  evidence.   Ext-1  is  the

certified copy of Form No.54 Report, ext-2 is the certified copy of FIR,

ext-3 is the copy of Insurance Policy, ext-4 is the driving licence of the

driver  Sri  Subhash  Ch.  Saha  i.e.  OP  No.2,  ext-5  &  6  are  Medical

Treatment Prescription, Advice Slip and Voucher, ext-7 is the X-Ray /

ECG Sonography Report,  ext-8  is  the  Discharge  Slip  of  Dhubri  Civil

Hospital & ext-9 is the Cash Memo.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated  that  original  claimant  of  this  case  Safiullah  Munshi  was  his

father.  Although his father initially filed this claim petition praying for

compensation for the injuries sustained by him and after his death he

along with other legal heirs are impleaded as parties in this case.  He

further  admitted  in  his  cross  examination  that  he  has  not  filed  or

exhibited Injury Report, X-Ray Report or X-Ray Plate, etc of his father.

Ext-3 to 5 are under objection as same is photocopy.  He denied in his

cross examination that there was no negligence or fault on the part of

the driver of the Car.  He denied in his cross examination that his father

did not sustain fracture injury due to said accident.  He also denied in

his cross examination that he did not incur expenditure amounting to

Rs. 10,000/- for medical treatment of his father.  He further stated in

his cross examination that he has submitted vouchers amounting to

Rs. 93/- only vide ext-9.
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Perused  the  evidence  adduced  by  the  claimant  side

minutely.   In  this  case  OP  insurance  company  did  not  adduce  any

evidence.   On scrutiny of the evidence on record claimant side had

exhibited Form No.54 vide ext-1.  As per Form No.54 Report vehicle in

question was insured with OP No.1 i.e.  Oriental  Insurance Company

Limited and insurance policy is valid up to 24-01-2007 covering the

date of the accident and claimant side had also exhibited Discharge

Slip of Dhubri Civil Hospital.  As per Discharge Slip claimant sustained

fracture injuries due to said RTA.  Claimant side had not submitted X-

Ray Report or X-Ray Plate regarding the injury sustained by him.  After

considering  entire  aspects  and  evidence  on  record  and  perusal  of

exhibited  documents  I  am  opinion  that  claimant  is  entitled  to  get

following compensation under the aforesaid heads.

Pain & sufferings: Rs. 5,000/-.

 Medical  Treatment:  Claimant  side  had  submitted  cash

memos of Rs. 93/- only vide ext-9, so claimant is entitled to get Rs. 93/-

on the head of medical treatment.

So, claimant is entitled to get following compensation Rs.

5,000/- + Rs. 93/- = Rs. 5,093/- as compensation.

OP insurance company is directed to pay compensation to

the claimant along with 6% interest from the date of institution of this

case till reasliation.

This MAC Case is accordingly disposed of.

ORDER 

In the result, claim petition is allowed awarding Rs. 5,093/-

(Rupees Five Thousand Ninety Three) only to the claimant payable by
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OP No.1, M/s. Oriental Insurance Company Limited through an account

payee cheque.  An interest at the rate of 6% per annum is allowed on

the total compensation from the date of filing of claim petition i.e. 26-

02-2007 till realisation.

    Given under my hand and seal of this court this 12th day of March,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

MAC Case No.64/2007

Claimant’s witness : CW-1 Azizur Rahman
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 Exhibits 

Ext-1 Accident  Information  Report  in  Form

No.54

Ext-2 Certified copy of FIR

Ext-3 Copy of Insurance Policy

Ext-4 Driving Licence

Ext-5 Prescription

Ext-6 to 6(3) Advice Slips 

Ext-7 X-Ray/ECG/Ultra Sonography Report

Ext-8 Discharge Slip of Dhubri Civil Hospital

Ext-9 Cash Memo

   Member: MACT: Dhubri. 


