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Form no. (J) 2  

Heading of judgment in original suit/case  

THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI. 

 

Present: Sri AbhijitSaikia 

Monday, the 25th day of March,2019 

 

TITLESUIT NO. 198/2016 

                             ABDUL MOTLEB 

                               …………..   Plaintiff 

  -Versus- 

 

1. JOHIRUL ISLAM 

2. NOZRUL ISLAM 

3. HAZRAT ALI 

4. HOBIBAR RAHMAN 

5. ABDUL KHALEQUE 

6. MOZAMMEL HOQUE 

7. NOZRUL ISLAM 

8. AMZAD ALI  

9. SAMJAD 

10. THE SECRETARY, GOVERNMENT OF ASSAM 

11. THE COLLECTOR & D.M., SOUTH SALMARA MANKACHAR 

12. THE SETTLEMENT OFFICER, DHUBRI 

13. THE SUPERINTENDENT OF POLICE, SOUTH SALMARA 

MANKACHAR  

14. THE A.S.O., SOUTH SALMARA CIRCLE 

15. THE OFFICER IN CHARGE, SUKCHAR P.S. 

 …………   Defendants 

This suit/case coming on for final hearing on 18/03/2019 in the presence of –  

MR. M. HUSSAIN  , Learned Advocate for the plaintiff;and  

, Learned Advocate for the defendants, 

And having stood for consideration to this day, the court delivered the following 

judgment- 
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JUDGMENT 

 

1. The plaintiff had instituted this suit seeking a declaration of his right, title and 

interest over the suit land, recovery of his Khaas possession over the suit land, 

correction of record of rights and a permanent injunction against the 

defendants. 

 

2. The brief facts leading to the institution of this suit as revealed from the plaint 

are that: 

 

3. The plaintiff is the owner, possessor, and title holder with all interest thereon 

of a plot of land measuring about 02 (Two)Bighas, 02 (Two)Kathas and 11 

(Eleven)Lessas, covered by Patta No. 464, Dag No. 1269/1583, situated at 

Khopati Part III under South Salmara Circle of South SalmaraMankachar 

district of Assam. The suit land has been fully described in the Schedule of the 

plaint.The Plaintiff initially entered into the suit land as a tenant and later 

purchased it from oneJamed Ali (since deceased) on oral sale sometime in the 

year 1998. The Sale Deed was later executed on 29-07-2003.He entered into 

possession of the suit land and was cultivating and enjoying the same over 

the last 15 to 20 years.The Defendants No. 1 to 9 have no right, title and 

interest over the suit land although they have been causing troubles therein 

by claiming right, title and interest over the suit land. This had led to the filing 

of a case before the Settlement Officer, Dhubri and Kokrajhar at 

Dhubri(Defendant No. 12) vide No. DSK.8/2012/Pt-I/64.The Settlement 

Officer, Dhubri, upon hearing the parties and on examination of all records 

and after taking evidence from both sides, passed an order on 27-02-2014 in 

favorof the Plaintiff.The order conclusively showed that the suit land belongs 

to the plaintiff and the defendant No. 1 and others claiming under him have 

no right, title and interest over the suit land at all.The defendant No. 1 and 

others claiming under him had filed an appeal/review petition before the 

Settlement Officer, Dhubri but the Settlement Officerhad upheld his earlier 

order dated 27-02-2014 and disposed off the appeal/review petition 

accordingly. Thus, the plaintiff's right, title and interest over the suit land was 
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reconfirmed, with a copy endorsed to the A.S.O., South Salmara 

Circle(defendant No. 14). However, the defendant No. 14 has not taken any 

initiative to correct the records till today,inspite of repeated requests, probably 

under extraneous consideration or so.Inspite of the above position, the 

defendant No. 1 and others claiming under him were making an illegal effort 

to forcibly dispossess the plaintiff from the suit land right in the months of 

May to June 2013.The plaintiff could not enjoy the possession of suit land 

apprehending breach of peace and tranquility by the defendants. As such, the 

plaintiff filed the Misc. Case No. 44/2013 before Sri. D. K. Bothra (A.C.S), 

Executive Magistrate at Hatsingimariunder sections 107/145 of the Criminal 

Procedure Code. Thereafter, the Executive Magistrate, Hatsingimari was 

pleased to pass a Final Order in the said case on 01-12-2015, after hearing 

the parties and taking evidence from thetwo sides, thereby declaring 

possession of the disputed land in favor of the Plaintiff andissuing a direction 

to the Officer in Charge, Sukchar Police Station (defendant No. 15) to restore 

physical possession of the disputed land to the Plaintiff. Inspite of receipt of 

the order, the Officer-in-Charge, SukcharP.S. has not carried out the said 

order/direction even after the lapse of more than 3 (Three) months. He has 

delayed the implementation of the order under various pretexts and thus 

disobeyed the direction of the concerned official.Taking advantage of police 

inaction, the defendant No. 1 and others claiming under him have illegally 

entered into the suit land in the 2nd week of February, 2016. They thereafter 

started ploughing and earth cutting as well as constructing dwelling houses on 

the said land, in violation of the earlier order.The plaintiff is a peace loving 

and law abiding citizen and is the Head Moulana of a local Madrassa. As such, 

he could not resist the defendant No. 1 and others claiming under him. 

Moreover, he had full confidence on the process of law and the authority 

including the Executive Magistrate and police machinery. However, the 

plaintiff had been dismayed when the defendants forcibly entered into the suit 

land by daring the police and the Executive Magistrate and further started 

ploughing and earth cutting on the said land.Finding no way out, the plaintiff 

filed a petition dated 11-02-2016 intimating the learned Executive Magistrate 

about the role of the police and the defendant No. 1,with a prayer to take 

appropriate action against the police and the defendants. In fact, the plaintiff 

ran from pillar to post to get back khaas possession of the suit land but to no 
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avail.The plaintiff also filed a petition dated 16-02-2016 before the 

Superintendent of Police, Hatsingimari (Defendant No. 13) for issuing 

necessary direction to the Officer in Charge, Sukchar Police Station to carry 

out the order of the learned Executive Magistrate but nothing has moved in 

the right direction till today.Finding no other way, the plaintiff approached the 

Collector and District Magistrate, Hatsingimari(Defendant No. 11) with a 

petition dated 17.03.2016, along with a fresh petition to the Executive 

Magistrate concerned, but the plaintiff has received no relief in resisting the 

defendants. The plaintiff made an effort to persuade the defendants not to 

violate the orders of the learned Executive Magistrate and to stop ploughing, 

earth-cutting and constructing dwelling houses on the suit land. However, 

instead of listening to the plaintiff, the defendant no. 1 and others claiming 

under him geared up their illegal acts of violation of the order with increasing 

impunity coupled with threats to kill the plaintiff or any other person opposing 

them. Hence, the plaintiff has been forced to file this suit. 

 

4. The defendantsfailed to appearin court inspiteof proper service of summonses 

upon them. Hence, the suit proceeded ex-parte against all the defendants. 

 

5. In support of his plaint, the Plaintiff adduced evidence in affidavits of 3 

(Three) witnesses, including that of the plaintiff himself. These witnesseshad 

exhibitedcertain documents in support of their pleas. I have heard the 

arguments put forward by the learned counsel for the plaintiff. 

 

6. From the materials available on record, the following points for determination 

are taken up for consideration and decision: 

 

1. Whether there is cause of action for the suit? 

2. Whether the plaintiffhas right, title and interests over the suit land 

described in the schedule of the plaint? 

3. Whether the defendant No. 1 and others claiming under him haveillegally 

dispossessed the plaintiff from the suit land? 

4. Whether the plaintiff is entitled to the relief(s), as prayed for? 

 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 
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7. Now let me discuss the materials on record and try to arrive at definite 

findings as regards the aforesaid points for determination. 

 

Point for Determination No. 1: 

 

8. This is a suit for declaration that the plaintiff has right, title and interest over 

the suit land, along with other incidental reliefs. The plaintiff has pleaded that 

he is the owner and possessorof the suit land, described in the schedule of the 

plaint. He had initially entered the suit land as a tenant and thereafter 

purchased it from the actual owner Jamed Ali (since deceased).Since then, he 

has been in peaceful possession of the suit land for more than 15-20 years 

now. The defendants No. 1 to 9 are trying continuously to dispossess him 

from the suit land even though they have no semblance of any right, title or 

interest thereon. As such, he had approached the Executive authorities for an 

immediate relief. The concerned Executive Magistrate had passed an order in 

his favor and thereby affirmed his possessory rights over the suit land. 

However, the defendants paid no heed to such an order and eventually 

dispossessed him from the suit land, where they are now ploughing, earth 

cutting and engaging in permanent construction. As the plaintiff had 

exhausted the other available remedies with him, he has now approached the 

court for an appropriate relief. The defendants have actively denied his right, 

title and interests over the suit land. The ownership of immovable property 

bestows certain rights upon an owner, first and foremost of which is the right 

to peaceful possession over the same. The plaint in this case indicates the 

infringement of this very right, thereby arming the plaintiff with a remedy and 

a cause of action. Thus, the point No. 1 is decided in the affirmative and in 

favor of the plaintiff. 

 

Point for Determination No. 2: 

 

9. Before a discussion on this point, it is necessary to analyze the available 

evidence on record. PW 1 Abdul Motleb is the plaintiff in this suit. He deposed 

in his evidence on affidavit thathe is the owner and possessor of a plot of land 

measuring about 02 (Two)Bighas, 02 (Two)Kathas and 11 (Eleven)Lessas, 

covered by Patta No. 464, Dag No. 1269/1583, situated at village Khopati 
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Part-III under South Salmara Circle of South SalmaraMankachar district of 

Assam. He and his cousin Abdul Salam Sk. had purchased it from one Jammed 

Ali (since deceased). Abdul Salam Sk. later relinquished his title and interest 

over the suit land vide a Deed of Relinquishment/Surrender dated 31.12.2015. 

Initially, he had entered into the suit land as a tenant but later orally 

purchased it from the owner sometime in the year 1998. A simpleSale Deed 

was later executed by the owner in his favor on 29-07-2003.He entered into 

possession of the suit land and has been cultivating seasonal crops therein 

ever since.After his cousin Abdul Salam Sk. had relinquished his share in the 

suit land, he (plaintiff) has become the sole owner of the suit land.  The 

defendants No. 1 to 9 have no right, title and interest over the suit land 

although they have been causing troubles therein by claiming right, title and 

interest over the suit land. This had led to the filing of a case before the 

Settlement Officer, Dhubri and Kokrajhar at Dhubrivide No. DSK.8/2012/Pt-

I/64. The Settlement Officer, Dhubri, upon hearing the parties and on 

examination of all records and after taking evidence from both sides, passed 

an order on 27-02-2014, thereby creating a new tenancy in his favor.The 

order conclusively showed that the suit land belongs to him and the defendant 

No. 1 and others claiming under him have no right, title and interest over the 

suit land at all. The defendant No. 1 and others claiming under him had filed 

an appeal/review petition before the Settlement Officer, Dhubri but the 

Settlement Officerhad upheld his earlier order dated 27-02-2014 and disposed 

off the appeal/review petition accordingly. Thus, his right, title and interest 

over the suit land was reconfirmed, with a copy endorsed to the A.S.O., South 

Salmara Circle (defendant No. 14). However, the defendant No. 14 has not 

taken any initiative to correct the records till today,inspite of repeated 

requests.The defendant No. 1 and others claiming under him were making an 

illegal effort to forcibly dispossess him from the suit land in the months of May 

to June 2013 but could not succeed.He filed the Misc. Case No. 44/2013 

before Sri. D. K. Bothra (A.C.S), Executive Magistrate at Hatsingimari under 

sections 107/145 of the Criminal Procedure Code. Thereafter, the Executive 

Magistrate, Hatsingimari was pleased to pass a Final Order in the said case on 

01-12-2015, after hearing the parties and taking evidence from thetwo sides, 

thereby declaring possession of the suit land in his favor. Taking advantage of 

the failure of the A.S.O. to correct the records and due to police inaction, the 
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defendant No. 1 and others claiming under him have illegally dispossessed 

him from the suit land. Although he could recover the possession of most of 

the suit land through police action on 29.11.2016, one vacant house of the 

defendant still stands on the suit land. Hence, he has approached the courts 

for appropriate reliefs. 

 

10. PW 2 Abdul Monnaf lives near the boundary of the suit land and is well 

acquainted with the facts of this case. He deposed that the plaintiff had been 

a tenant under the landlord Jamed Ali for about 20 (Twenty) years. Plaintiff 

had later purchased the suit land. He corroborated the deposition of the 

plaintiff/PW 1 through his evidence on affidavit. PW 3 Abdul Kader Jelani knew 

the parties involved in the suit. He deposed about the initial status of the 

plaintiff as a tenant in the suit land, his subsequent purchase of the suit land 

from the landlord Jamed Ali. The Exhibit 1 was executed in his presence. 

Exhibit 1(i) is his signature in the deed. The land owner Jamed Ali had put his 

thumb impressions on the deed in his presence, after having received the 

consideration. The possession of the suit land was delivered to the plaintiff 

instantly. He corroborated the deposition of the plaintiff/PW 1.  

 

11. Exhibit 1 is the unregistered Sale Deed. This document was executed by the 

original owner Jamed Ali in favor of the plaintiff and his cousin Abdul Salam 

Sk. regarding the transfer of the suit land.The PW 3 was an attesting witness 

in this document and had identified his signatures therein. Admittedly, this is 

an informal document executed like an agreement over a Stamp paper of 

merely 10 (Ten) Rupees. The learned counsel for the plaintiff argues that the 

document is a ‘Gaonliya’ transfer deed, characterized by the informal nature of 

transfer prevalent in rural areas.Section 54 of the Transfer of Property Act, 

1882 defines sale as, ‘Sale is a transfer of ownership in exchange for a price 

paid or promised or part-paid and part-promised. Sale how made—Such 

transfer, in the case of tangible immoveable property of the value of one 

hundred rupees and upwards, or in the case of a reversion or other intangible 

thing, can be made only by a registered instrument……”. Section 17 of the 

Registration Act, 1908 mandates that any such deed must compulsorily be 

registered. Section 49 of the said Act deals with effect of non-registration of 

documents required to be registered. It states, "No document required by Sec. 
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17 [or by any provision of the Transfer of Property Act, 1882 (4 of 1882) to be 

registered shall- 

a) affect any immovable property comprised therein, or  

b) confer any power to adopt, or 

c) be received as evidence of any transaction affecting such property or 

conferring such power, unless it has been registered.” 

 

12. In the case of Chandan Dutta and Another Vs. BhupenBarthakur 

[2016 (1) GLT 422], it was held by the honourable Gauhati High 

Court that,“On the contrary the plaintiff’s suit is one for declaration of right, 

title and interest over the suit land and for confirmation of possession. It is 

settled law that when a decree for declaration of right, title and interest is 

prayed for in a suit, it is the burden of the plaintiff to lead evidence so as to 

prove and establish his claim of title over the suit land. In the instant case the 

plaintiff has apparently claimed title over the suit land on the basis of the 

purchase made by him from the proforma defendant No. 6 by means of 

Exhibit-20, which is an unregistered document. It is also the admitted position 

of fact that the land in question is valued more than Rupees 100/- and, 

therefore, under Section 54 of the Transfer of Properties Act, 1882 read with 

Section 17(1)(b) of the Registration Act, 1908, such unregistered document 

cannot create or extinguish title over any immovable property.” 

 

13. Exhibit 2 is the Deed of Relinquishment/Surrender in favor of the plaintiff. 

However, in the overall scenario of the suit, this document does not bear 

much importance as the purchase through the initial unregistered deed does 

not create any right or title in favor of the plaintiff and his cousin. Exhibit 3 is 

the order of the Settlement Officer dated 27.02.2014. Through this order, the 

Settlement Officer had acknowledged the long standing possession of the 

plaintiff and his cousin over the suit land, on account of their tenancy under 

the original owner Jamed Ali. As such, as per the order, a new Tenancy over 

the suit land has been created in favor of the plaintiff and his cousin. Exhibit 4 

is the order of the Settlement Officer dated 08.06.2015 which upheld the 

earlier order dated 27.02.2014 during appeal/revision. Exhibit 7 is the copy of 

the Draft Chitha of the suit Dag. It contains the name of the original owner 

Jamed Ali and his legal heirs. 
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14. Therefore, it is clear from the above discussion that the evidence on record 

establishes that although the plaintiff had uninterrupted possession over the 

suit land over a long period of time, he has not acquired ownership rights over 

the suit land as due to the Exhibit 1 being an unregistered document. That 

apart, the name of the plaintiff does not find a place in the Draft Chitha of the 

suit Dag land, thereby indicating his lack of title thereon. The learned counsel 

for the plaintiff has relied on a Judgment of the Honorable Supreme Court 

delivered in Bondar Singh and Others Vs. Nihal Singh and Others [AIR 

2003 (2) SC 1905]. In that case, the Honorable Apex Court had held that an 

unregistered document cannot convey title to the plaintiff but it can be looked 

into for collateral purposes. In the said case, the document was looked into to 

determine the nature of possession of the plaintiff over the suit land. The 

learned counsel has argued that the long uninterrupted possession over the 

suit land bestows title upon the plaintiff through the right of adverse 

possession. It must be stated here that in the plaint or evidence, the plaintiff 

has nowhere laid claim of adverse possession. In DharaniBaishya and 

Others Vs. HareswarBaishya and Others [2015 (3) GLT 776]it was held 

by the Honorable Gauhati High Court that, “An owner would be deemed to be 

in possession of a property so long as there is no intrusion. Non-use of the 

property by the owner even for a long time would not affect his title. But the 

position will be altered when another person takes possession of the property 

and asserts a right over it. Adversepossession is a hostile possession by clearly 

asserting hostile title in denial of the title of the true owner. Adverse 

possession in one sense is based on the theory or presumption that the owner 

has abandoned the property to the adverse possessor on the acquiescence of 

the owner to the hostile acts and claims of the person inpossession. A party 

claiming adverse possession must prove that his possession is nec vi, nec 

clam, necprecario, that is, peaceful, open and continuous. The possession 

must be adequate in continuity, in publicity and in extent to show that their 

possession is adverse to the true owner. It must start with a wrongful 

dispossession of the rightful owner and be actual, visible, exclusive, hostileand 

continued over the statutory period. Plea of adverse possession is not a pure 

question of law but a mixed question of fact and law. Therefore, a person who 

claims adverse possession should show: (a) on what date he came 
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intopossession, (b) what was the nature of his possession, (c) whether the 

factum of possession was known to the other party, (d) how long his 

possession has continued, and (e) his possession was open and 

undisturbed…….A person who bases his title on adverse possession must 

show by clear and unequivocal evidence that his title was hostile to the real 

owner and amounted to denial of his title to the property claimed.”  

 

15. Therefore, the plea of adverse possession cannot be taken at this stage as the 

same has not been pleaded earlier either through the plaint or evidence. 

Overall, although the plaintiff has not acquired ownership title over the suit 

land, it has been duly proved that he had entered the suit land as a tenant 

under the original owner Jamed Ali. His prolonged tenancy has been 

confirmed through the Exhibit 3 and 4. Therefore, he has rights and interests 

of a tenant of the suit land but not any title over the same. The point for 

determination is decided accordingly.  

 

Point for Determination No. 3: 

 

16. As discussed, the plaintiff and his two witnesses have deposed as to how the 

plaintiff was dispossessed from the suit land by the defendant No. 1 and 

others claiming under him. Exhibit 5 is the order of the Executive Magistrate 

dated 01.12.2015 in a proceeding under sections 107/145 Cr. P.C. The order 

declares possession in favor of the plaintiff and it acknowledged that the 

plaintiff was dispossessed from the suit land by the defendant No. 1. Exhibit 6 

is the order/report dated 29.11.2016. This report by the Officer in Charge of 

the Sukchar police station states that the possession of the suit land was 

handed back to the plaintiff by police intervention, after his dispossession by 

the defendant No. 1. The order states that the defendant side still has an 

unauthorized possession over a house standing in the suit land. Overall, the 

oral and documentary evidence clearly establishes that the defendant No. 1 

and others under him had dispossessed the plaintiff from the suit land. 

Therefore, the point for determination is decided in the affirmative and in 

favor of the plaintiff.  

 

Point for Determination No. 4: 
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17. As decided in the previous point, the plaintiff had been illegally dispossessed 

from the suit land. As a tenant of the suit land, he is entitled to certain rights, 

first and foremost of which is the right to be protected from arbitrary eviction. 

It is only the landlord who can evict him from the suit land and that too after 

adherence of the procedure prescribed in this regard. The defendants have no 

right to evict/dispossess him arbitrarily from the suit land. Hence, his rights 

need to be protected. Although, there can be no declaration of his title over 

the suit land, he must be safeguarded from illegal dispossession. Hence, the 

plaintiff is held to be entitled to certain reliefs, as prayed.    

 

ORDER 

 

18. In view of the above discussion and decisions on the points aforesaid, the 

instant suit is partly decreed ex partewith costs.The plaintiff is allowed to 

recover possession of the suit land after eviction of the defendants therefrom. 

The defendant No. 1, his agents, servants, representatives or men are hereby 

restrained from evicting the plaintiff arbitrarily and without due process of law. 

Prepare decree accordingly.  

Given under my hand and the seal of this court on this the 25thday of March, 2019 

at Hatsingimari, Dhubri.  

 

ABHIJIT SAIKIA, 

MUNSIFF,HATSINGIMARI, DHUBRI. 

 

 

 

 

 

TYPED BY ME: AbhijitSaikia, Munsiff, Hatsingimari, Dhubri.  

APPENDIX 
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Witnesses examined by the Plaintiff: 

 

1. Abdul Motleb (PW1) 

2. Abdul Monnaf (PW 2) 

3. Abdul Kader Jelani(PW 3) 

 

 

Documents exhibited by the Plaintiff: 

1. Exhibit 1 is the unregistered Sale Deed. 

2. Exhibit 1(i) is the signature of PW 3 in the Deed. 

3. Exhibit 2 is the Deed of Relinquishment/Surrender in favor of the plaintiff. 

4. Exhibit 3 is the order of the Settlement Officer dated 27.02.2014. 

5. Exhibit 4 is the order of the Settlement Officer dated 08.06.2015. 

6. Exhibit 5 is the order of the Executive Magistrate dated 01.12.2015.  

7. Exhibit 6 is the order/report dated 29.11.2016.  

8. Exhibit 7 is the copy of the Draft Chitha. 

 

 

 

Witnesses examined by the Defendants: 

None. 

 

 

 

Documents exhibited by the Defendants: 

None. 
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T.S. 198/2016 

 

ORDER 

 

25.03.2019 

 

Plaintiff is represented. 

The defendants are absent without any steps. 

The Judgment is prepared in separate sheets, to be tagged together with the case 

record.The same is pronounced in open court in presence of the plaintiff and his 

learned counsel. 

In view of the discussion and decisions made therein, the instant suit is partly 

decreed ex parte with costs. The plaintiff is allowed to recover possession of the 

suit land after eviction of the defendants therefrom. The defendant No. 1, his 

agents, servants, representatives or men are hereby restrained from evicting the 

plaintiff arbitrarily and without due process of law. 

Prepare decree accordingly. 

The instant suit is hereby disposed. 

 

 

                                                                 ABHIJIT SAIKIA, 

                 MUNSIFF, HATSINGIMARI, DHUBRI. 

 




