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Form no. (J) 2  

 

Heading of judgment in original suit/case  

 

THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI. 

 

Present: Sri AbhijitSaikia 

Wednesday, the 27th day of March,2019 

 

TITLESUIT (R) NO. 142/2016 

 

RAJIB SHEIKH 

                               …………..   Plaintiff 

  -Versus- 

 

1. RUBINA PARBIN 

2. MOMIN HUSSAIN 

3. MUSST. ATICHUN BIBI 

 …………   Defendants 

 

This suit/case coming on for final hearing on 16/03/2019 in the presence of –  

MR. L. RAHMAN SK. & S. KHAN        , Learned Advocates for the plaintiff;and  

, Learned Advocates for the defendants, 

And having stood for consideration to this day, the court delivered the following 

judgment- 
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JUDGMENT 

 

1. The plaintiff had instituted this suit seeking a declaration of his marriage and 

the restitution of conjugal rights with the defendant No. 1 in this suit, who he 

has claimed to be his wife. 

 

2. The brief facts leading to the institution of this suit as revealed from the plaint 

are that: 

 

3. The defendant no. 1 is the legally married wife of the plaintiff and their 

marriage was solemnized at about 2 (Two) years ago by executing registered 

KabinNama under Islamic Shariat and laws.The said marriage is still subsisting 

at the time of this plaint. At the time of their marriage, the plaintiff gave 

Golden and Silver ornaments and some clothes to the defendant no. 1.Also, at 

the time of and subsequent to the marriage, the total Den Mohar has been 

paid to the defendant no. 1. The defendants No. 2 and 3 are the father and 

mother of the defendant no.1 respectively.Just after marriage, the plaintiff 

took the defendant no. 1 to his residence at village Borobila (Pahartoli) under 

Mankachar Police Station. There,they started to lead conjugal life as husband 

and wife in the joint family of the plaintiff.During their conjugal life together, 

the plaintiff as well as his family members provided all sorts of maintenance, 

love and affection to the defendant no. 1. After 6 (Six) months of happy 

conjugal life, the defendant no. 1, with the ill advice of defendants no. 2 and 

3,started frequently askingthe plaintiff to separate from his joint family. When 

the plaintiff refused the same, the defendant no. 1 fled away from his house 

in the month of March, 2015.However, the plaintiff brought her back into his 

house with an assurance that he will separate from his joint family. 

Accordingly, the plaintiff and the defendant No. 1 had been staying apart from 

their joint family. Even there the plaintiff provided all sorts of maintenance, 

full love and affection to defendant no.1.On 20-12-2015, the defendants no. 2 

and 3 came to the residence of plaintiff and took away the defendant no.1 in 

to their house for Nayor, with a condition that the defendant no.1 will be sent 

back to the house of the plaintiff within a period of 10 (Ten) days. 

However,the defendant no.1 failed to return back within the stipulated period. 
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After lapse of the stipulated period i.e. on 05-01-2016, the plaintiff went to 

the house of the defendants no. 2 and 3 for taking back defendant no. 1 into 

his house. However, the defendant no. 1 refused to return back with the 

plaintiff and expressed that she is not satisfied with the income of the plaintiff 

and hence not interested to lead conjugal life with himanymore. Moreover, the 

defendants used abusive language and attempted to assault the plaintiff but 

he somehow left the house of the defendants and informed the facts to his 

parents and relatives. On 10-01-2016, the plaintiff along with his parents, 

near relatives and the respected villagers namely ShahalomSk, AmirulHoque, 

Mukalometc. went to the house of the defendants to bring back the defendant 

no. 1. However, the defendant no. 1 vehemently refused to return back with 

the plaintiff and disclosed that due to poor income of the plaintiff it is not 

possible on her part to lead a conjugal life with him.The defendant no. 1 also 

wanted Talak from the plaintiff which the plaintiff refused. Thus, the plaintiff 

returned back empty handed. The defendant no.1 has been staying in the 

house of the other defendants without any reason.The plaintiff is a sincere 

husband of the defendant no. 1 and he loves her from the core of his heart. 

But due to non-cooperation and non-cohabitation of the defendant no. 1, the 

plaintiff has been suffering from physical and mental agony.The defendant no. 

1 is also required for the domestic works of the plaintiff.The plaintiff is always 

welcoming the defendant no. 1 to come back to her conjugal life again and to 

live happily with him for the days to come. However, the defendant no. 1 has 

been neglecting her marital rights and obligations voluntarily,under the 

instigation of the defendants no. 2 and 3, which is illegal.The plaintiff has 

been passing his days in a miserable condition and in anxiety for the absence 

of the defendant no. 1. Finding no other alternative, the plaintiff has instituted 

this suit for restitution of conjugal rights and he has every right to restore his 

conjugal rights with the defendant no. 1. 

 

4. The defendantsappeared after service of summonses upon them and sought 

repeated adjournments in order to file their written statement. However, they 

failed to submit their written statement within the stipulated period prescribed 

under Order VIII, Rule 1 of the Code of Civil Procedure. As such, they were 

debarred from filing their written statement. Still, the defendants were allowed 

to take part in further proceedings of the suit, which they did. 
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5. Although, the defendants had failed to file any written statement against the 

plaint, my learned predecessor in office had framed the following issues for 

consideration and determination: 

 

1. Whether the defendant No. 1 is the wife of the plaintiff? 

 

2. Whether plaintiff is entitled for a decree of restitution of conjugal life? 

 

3. To what other relief the plaintiff is entitled to? 

 

 

6. In support of his plaint, the Plaintiff had adduced evidence in affidavits of 

altogether two witnesses. Out of the two, the defendants repeatedly failed to 

cross examine the plaintiff/PW 1, inspite of numerous opportunities being 

granted to them. Finally, the learned Presiding Officer at the time was pleased 

to dispense with the cross examination of the plaintiff/PW 1. As regards the 

evidence in affidavit of PW 2, the same was expunged from the Case Record 

due to repeated failures of the plaintiff to produce the PW 2. On their part, the 

defendants declined to adduce any evidence on their behalf. Therefore, their 

evidence was closed.I have gone through the case record including the 

evidence adduced. I have also heard the arguments put forward by the 

learned counsels for the plaintiff. The learned counsel for the defendants did 

not argue the matter.  

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

7. Now let me discuss the materials on record and try to arrive at definite 

findings as regards the aforesaid issues for determination. 

 

Issue No. 1: 

 

8. This is a suit for declaration of marriage and the restitution of conjugal rights 

in between the plaintiff and the defendant No. 1. The plaintiff adduced his 

own evidence in affidavit as PW 1 in this case. In his evidence on affidavit, he 

had stated thatthe defendant no. 1 is his wife of the plaintiff and their 
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marriage was solemnized at about 2 (Two) and half years ago by executing 

registered KabinNama under Islamic Shariat and laws. The said marriage is 

still subsisting at the time of this suit.At the time of their marriage, he had 

given Golden and Silver ornaments and some clothes to the defendant no. 1. 

Also, at the time of and subsequent to the marriage, the total Den Mohar has 

been paid to the defendant no. 1. The defendants No. 2 and 3 are the father 

and mother of the defendant no. 1 respectively. Just after marriage, he took 

the defendant no. 1 to his residence at village Borobila (Pahartoli) under 

Mankachar Police Station. There, they started to lead conjugal life as husband 

and wife in his joint family. During their conjugal life together, he and his 

family members provided all sorts of maintenance, love and affection to the 

defendant no. 1. After 6 (Six) months of happy conjugal life, the defendant 

no. 1, with the ill advice of defendants no. 2 and 3, started asking 

himfrequently to separate from his joint family. When he refused the same, 

the defendant no. 1 fled away from his house in the month of March, 2015. 

However, he brought her back into his house with an assurance that he will 

separate from his joint family. Accordingly, he and the defendant No. 1 had 

been staying apart from their joint family. Even there, he provided all sorts of 

maintenance, full love and affection to defendant no. 1. On 20-12-2015, the 

defendants no. 2 and 3 came to his residence and took away the defendant 

no. 1 in to their house for Nayor, with a condition that the defendant no. 1 will 

be sent back within a period of 10 (Ten) days. However, the defendant no. 1 

failed to return back within the stipulated period. After lapse of the stipulated 

period i.e. on 05-01-2016, he went to the house of the defendants no. 2 and 3 

for bringing back the defendant no. 1 into his house. However, the defendant 

no. 1 refused to return back with him and expressed that she is not satisfied 

with his income and hence not interested to lead conjugal life with him 

anymore. Moreover, the defendants used abusive language and attempted to 

assault him but he somehow left the house of the defendants and informed 

the facts to his parents and relatives. On 10-01-2016, he along with his 

parents, near relatives and the respected villagers namely ShahalomSk, 

AmirulHoque, Mukalom etc. went to the house of the defendants to bring back 

the defendant no. 1. However, the defendant no. 1 vehemently refused to 

return back with him and disclosed that due to his poor income it is not 

possible on her part to lead a conjugal life with him. The defendant no. 1 also 
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wanted Talak from him which he refused. Thus, he had returned back empty 

handed. The defendant no. 1 has been staying in the house of the other 

defendants without any reason. He is a sincere husband of the defendant no. 

1 and he loves her from the core of his heart. But due to non-cooperation and 

non-cohabitation of the defendant no. 1, he has been suffering from physical 

and mental agony. The defendant no. 1 is also required for his domestic 

works. He is always welcoming the defendant no. 1 to come back to her 

conjugal life again and to live happily with him for the days to come. However, 

the defendant no. 1 has been neglecting her marital rights and obligations 

voluntarily, under the instigation of the defendants no. 2 and 3, which is 

illegal. He has been passing his days in a miserable condition and in anxiety 

for the absence of the defendant no. 1. Finding no other alternative, he has 

instituted this suit for restitution of conjugal rights and he has every right to 

restore his conjugal rights with the defendant no. 1. 

 

9. The averments in the evidence on affidavit are apparently a repetition of all 

the contents in the plaint. However, it has to be noted that the plaintiff has 

failed to exhibit the KabinNama, which he claimed to have executed at the 

time of marriage with the defendant No. 1. Further, he failed to adduce the 

evidence of any supporting witnesses who could have vouched for his 

marriage with the defendant No. 1 or the subsequent separation between 

them. He even failed to produce those persons before the court, whom he had 

claimed to have accompanied during his visit to the house of the defendants. 

Overall, there is no documentary evidence or supporting oral evidence of 

witnesses to establish the fact of marriage in between the plaintiff and the 

defendant No. 1. Since, the plaintiff had filed this suit to seek a declaration of 

his marriage, the burden was cast upon him to clearly establish his marriage 

with the defendant No. 1, which he had failed to do. Therefore, he cannot rely 

upon the failure of the defendants to contest the case effectively as a 

plaintiff’s case must stand on its own legs.   

 

10. In Anil Rishi vs Gurbaksh Singh [(2006) 5 SCC 558], a Division Bench of 

the Honorable Supreme Court had held that, “The initial burden of proof 

would be on the plaintiff in view of Section 101 of the Evidence Act….. In 

terms of the said provision, the burden of proving the fact rests on the party 
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who substantially asserts the affirmative issues and not the party who denies 

it. The said rule may not be universal in its application and there may be 

exception thereto……….The elementary rule is Section 101 is inflexible. In 

terms of Section 102 the initial onus is always on the plaintiff and if he 

discharges that onus and makes out a case which entitles him to a relief, the 

onus shifts to the defendant to prove those circumstances, if any, which 

would disentitle the plaintiff to the same…”. A similar view was expressed in 

Union of India and Others Vs Vasavi Co-op. Housing Society Ltd. And 

Others (AIR 2014 SC 937). In this suit, the plaintiff has failed to discharge 

the initial burden of proving his marriage with the defendant No. 1 or the 

subsequent separation in between the two. Hence, the Issue No. 1 is decided 

in the negative and against the plaintiff. 

 

Issues No. 2 and 3: 

 

11. As stated earlier, the plaintiff has failed to establish his marriage with the 

defendant No. 1. In the light of these circumstances before this court, I do not 

feel that the defendant No. 1 should be ordered to resume her supposed 

conjugal life with the plaintiff. Overall, these two Issuesare decided negatively 

and against the plaintiff. Therefore, the plaintiff is held not to be entitled to 

the reliefs as prayed for. 

 

ORDER 

 

12. In view of the above discussion and decisions on the issues aforesaid, the 

instant suit is dismissed on contest with costs.Prepare decree accordingly.  

Given under my hand and the seal of this court on this the 27thday of March, 2019 

at Hatsingimari, Dhubri.  

ABHIJIT SAIKIA, 

MUNSIFF,HATSINGIMARI, DHUBRI. 

TYPED BY ME: AbhijitSaikia, Munsiff, Hatsingimari, Dhubri.  

APPENDIX 
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Witnesses examined by the Plaintiff: 

 

1. Rajib Sheikh (PW1) 

 

 

Documents exhibited by the Plaintiff: 

None. 

 

 

Witnesses examined by the Defendants: 

None. 

 

 

 

Documents exhibited by the Defendants: 

None. 

 

 

 

 

 

 

 

 

 

T.S. (R) 142/2016 
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ORDER 

 

27.03.2019 

 

Plaintiff is represented. 

The defendants are absent without any steps. 

The Judgment is prepared in separate sheets, to be tagged together with the case 

record.The same is pronounced in open court in presence of the plaintiff and his 

learned counsel. 

In view of the discussion and decisions made therein, the instant suit is dismissed 

on contest with costs. 

Prepare decree accordingly. 

The instant suit is hereby disposed. 

 

 

                                                                 ABHIJIT SAIKIA, 

                 MUNSIFF, HATSINGIMARI, DHUBRI. 

 




