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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 
               Civil Judge, Dhubri 

 
 

Title Appeal No.30/2018  

   10th day of May, 2019                                                                                                                                           
 

      Uttam Kr. Roy Prodhani & 2 others      .............   Appellants 

-Versus- 

Abdur Rahman Prodhani and others                   .............  Respondents 

This appeal coming on this day (or having been heard on) 08-04-2019, 10-05-2019  

In the presence of: 

Mr. M.K. Pathak       ........................  Ld. Advocate for Appellants. 

Mr. N. A. Sk.       ............................     Ld. Advocates for Respondents. 

And having stood for consideration to this day, the court delivered the following 

judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/defendants on being aggrieved and 

dissatisfied with the judgment and decree dated 18-06-2018 passed in T.S. No. 

138/2011 by learned Munsiff No.2, Dhubri, whereby learned Trial Court decreed the 

suit on contest with cost. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents and 

original case record of T.S. No. 138/2011 was called for and received and the 

plaintiffs/respondents have appeared and contested the appeal.  

3. The appellants/defendants filed this appeal on the following grounds :- 

1) The Ld. Trial Court has erred in law and facts and the evidence advanced by the 

both the party is also not properly discussed. 

2)  The Ld. Trial Court has not its applied judicial mind in deciding the suit. 

3) The Ld. Trial Court wrongly decided Issue No.3.  

4. I find it necessary to give brief description of the plaintiffs' case.  

5. The plaintiff has filed this suit for declaration, cancellation, correction of record, khas 

possession and for injunction.  

6. In this suit the plaintiff stated that Lt. Pashunath Biswas and Lt. Khagendra Nath 

Biswas were the co-khatiandars/pattadars of land measuring 45B-2K-9L (forty five 

bigha two katha nine lessa) under khatian No.16 at vill. South Tokreswara, Golakganj 

Circle and is the A schedule land. After the death of Khagendra Nath Biswas, his heirs 

i.e. proforma defendant No.1 to 4 sold land measuring 2B (two bigha) from their share 

by executing a Regd. sale deed No.1398/08 dtd. 20-10-08 to the plaintiffs and 

delivered possession which is the schedule ‘B’ land. On 28-10-09 the defendants along 

with their men entered into the suit land and forcibly and illegally dispossessed the 

plaintiffs from the suit land and later on erected one C.I. Sheet house and one 

thatched house in the S/L which is schedule ‘C’ of the plaint. The plaintiffs asked the 

defendants to vacate the suit land or to show any documents if they have but the 

defendants neither agreed to vacate nor showed any document of land to the 

plaintiffs. Hence this suit.  
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7. The defendants and proforma defendants have filed written statement separately and 

contended that the suit is not maintainable in its present form; barred by law of 

limitation; suit is bad for non-joinder of necessary parties. 

8. It is stated in the W.S. that the proforma defendants submitted that they are the legal 

heirs of Lt. Khagendra Nath Biswas and they and Sabitri Sarkar sold land measuring 2B 

(two bigha) from their share by executing a Regd. sale deed No.1398/08 dtd. 20-10-08 

to the plaintiffs and delivered possession thereon. The proforma defendants admitted 

the entire facts of the plaintiffs’ suit. 

9. It is submitted by the defendants that the suit is bad for non-implicating Lalita Biswas 

who has been possessing the land since 1997 by her right of purchase and Lt. 

Khagendra Nath Biswas filed suit of cancellation of deed and khas possession being 

T.S.No. 58/97 in the court of Civil Judge, Dhubri which was dismissed. Hence, the 

proforma defendants have acquired no right, title and interest on the suit land which is 

the exclusive property of Lalita Biswas.  Lt. Pasunath Biswas and Khagendra Nath 

Biswas were previously khatiandars of land measuring 45B-2K-9L (forty five bigha two 

katha nine lessa). If any sale deed was executed as alleged by the proforma 

defendants is a fraudulent sale of land having no right, title and interest which was in 

exclusive possession of Lalita Biswas vide deed No.1241/96  and alleged delivery of 

possession have been fraudulently introduced for the purpose of filing this suit . The 

plaintiff never possessed the suit land which was exclusive property of Lalita Biswas. 

Mritunjoy Biswas and Lalita Biswas jointly sold the land to the defendant No.1 by 

executing registered deed. Lalita Biswas also sold land to defendant No.2 and 3 by 

executing sale deed. The defendant No.1 also sold a part of his land to defendant No.2 

& 3 by registered sale deed. The defendants acquired right, title and interest and have 

been possessing the land from the date of purchase by constructing house on the 
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land. There arose no reason to construct further house where the defendant is residing 

in his Assam Type House having concrete pillar erected after purchase of the land. The 

question of removing structure in ‘C’ schedule land does not arise. Hence the 

defendants have prayed for dismissal of the suit with costs.  

10. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable in present form? 

2) Whether the suit is barred by limitation?  

3) Whether the suit is bad for non-joinder of other touzi holders that is heirs of 

Pashunath Biswas and Lalita Biswas? 

4) Whether there is any cause of action for the suit? 

5) Whether the plaintiffs have right, title and interest over suit land? 

6) Whether the plaintiffs are entitled to a decree as prayed for? 

7) To what other relief/s, the plaintiff is entitled to? 

11. Points for determination: 

(1) Whether the plaintiffs/respondents had been able to prove their right, title and 

interest over the suit land? 

(2) Whether the defendants/appellants had been able to prove their right, title and 

interest over the suit land? 

(3) Whether the Ld. Trial Court erred in reaching the findings? 

12. Discussions, Reasons and Decision: 

13. Point No.1, 2 & 3: 

14. The principal defendants have admitted that Lt. Pashunath Biswas and Lt. Khagendra 

Nath Biswas were khatiandar of A schedule land is admitted by the principal 

defendants. The plaintiffs had written the area of A schedule land in the plaint as 47B-

14L. But there is 45B-2K-19L land in final khatian No.16 (Ext.1). The plaintiffs’ side had 
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exhibited the sale deed No.1398 dtd.20/10/2008 as Ext.2. The proforma defendants 

have admitted to have sold the S/L by virtue of Ext.2 to the plaintiffs. The defendants 

have said that the said sale deed Ext.2 is fraudulent. The plaintiffs’ side had proved 

registration of sale deed No.2 by examining official witness i.e. PW5 Khagendra Nath 

Ray, Extra-writer of Sub-Registrar Office, Golakganj. The plaintiffs’ side had not 

exhibited any document showing that the proforma defendants were the owners and 

had the right to sale the suit land to them.   

15.  The defendants/appellants had claimed their right through one Lalita Biswas and 

Mrityunjay Biswas. But it is seen that the WS is not clear as to who is Lalita Biswas and 

Mritynjoy Biswas; how they have the right to sale the S/L. The defendants’ side had 

exhibited three Nos. of sale deeds viz. Ext.A, B and C. Ext.A is sale deed No.1262/1190 

dtd.18/08/1997 (P.I.O.) by which the defendant No.1 purchased 1B-2K-10L land from 

Lalita Biswas from Dag No.35 and 32 of Khatian No.16. Ext.B is sale deed No.888/989 

dtd.21/07/1998 (P.I.O.) by which the defendant No.1 purchased 1B land from Lalita 

Biswas from Dag No.35 of Khatian No.16. Ext.C is sale deed No.1082/1135 

dtd.09/06/1999 (P.I.O.) by which the defendant No.1 purchased 4K-3L land from Lalita 

Biswas and Mrityunjoy Biswas from Dag No.32 of Khatian No.16. The defendants’ side 

had not exhibited the sale deed No.124/96 by which they claim that Lalita Biswas has 

obtained ownership over the S/L. It can be seen that the defendants/appellants’ side 

had also not discharged its burden to prove that Lalita Biswas and Mrityunjay Biswas 

had the right to sell the S/L.  

16.  But the plaintiffs have to stand on their own feet without depending on the 

defendants’ lacuna. So, it is seen that the plaintiffs had not shown that the proforma 

defendants had the right to sale the S/L and the proforma defendants have rightly sold 

the S/L to the plaintiffs.  
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17.  Regarding Issue No.1, 2, 3 & 4 I have not found any infirmity in the findings of those 

issues. But due to the above reasons, I am not agree with the findings of Issue No.5, 6 

& 7. The plaintiffs’ burden did not end in proving the sale deed by which they have 

purchased the S/L. When the defendants claim the S/L through other owner, it is the 

burden of the plaintiffs to show that their seller had the saleable right to sale the S/L. I 

find that the plaintiffs had not discharged that burden that their sellers i.e. the 

proforma defendant No.1 to 4 had the saleable right to sale the S/L.   

18. Hence, I find that the plaintiffs/respondents had not been able to prove their right, 

title and interest over the suit land. I equally find that the defendants/appellants had 

not been able to prove their right, title and interest over the suit land. The Ld. Trial 

Court erred in reaching the findings. 

19. In view of the above finding, the title appeal is allowed on contest with cost. The 

impugned judgment and decree dtd. 18-06-2018 passed in T.S. No. 138/2011 by 

learned Munsiff No.2, Dhubri is hereby set aside. The plaintiffs’ suit is dismissed. 

20. Prepare decree accordingly. 

21. Send back LCR along with a copy of judgement. 

22. Given under my hand and seal of this Court this 10thday of May, 2019. 

    Typed by me – 

 

 

      D. Boro        D. Boro 

  Civil Judge, Dhubri         Civil Judge, Dhubri 


