
Page 1 of 11 
 

Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 

               Civil Judge, Dhubri 

 

Title Appeal No. 61/2018 

   16th day of May, 2019 

 

      1.  Aji Bakkar Sk and others  .............   Appellants/Third Party. 

-Versus- 

1.  Harpati Bewa and others   .............  Respondents/Plaintiffs 

This appeal coming on this day (or having been heard on) 11-03-2019, 16-05-2019 

In the presence of: 

Mr. C.B.A. Mollah    ...........................       Ld. Advocate for Appellants. 

Mr. M. Khan          ............................     Ld. Advocates for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/petitioners/third party on being 

aggrieved and dissatisfied with the order dated 30-11-2018 passed in connection 

with Misc.(J) Ex. Case No.5/18 arising out of T. Ex. Case No.41/16 arising out of 

TS No. 425/2007 by learned Munsiff No.1, Dhubri, whereby learned Trial Court 

rejected the prayer of the appellants/petitioners/third party. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No. 425/2007 was called for and received and the 

plaintiffs/respondents have appeared and contested the appeal.  

3. The appellants/petitioners/third party filed this appeal on the following grounds :- 

1) The Ld. Trial Court has erred in law and facts. 

2) The Ld. Trial Court arbitrarily expressed doubt on the petition of the appellants. 

3) The Ld. Trial Court did not give an opportunity to the appellants to rebut the 

allegation that some of the petitioners i.e. 2 persons viz. Maksar Ali and Goldar Ali 

of Misc.(J) Ex. Case did not sign the petition by adducing evidence by the 

appellants. Hence the impugned order is arbitrary and is liable to set aside. 

4) The Ld. Trial Court ought to have framed issues on the allegation of trespass, 

fraud and ask the plaintiffs to proof by the allegations. 

5) The Ld. Trial Court did not fix the case for documents and issues. If the case 

was fixed for document and issue, the appellants would have definitely filed 

connected sale deed. 

6) The Ld. Trial Court held that decree was affirmed by SLP No.25860/2018. 

Affirmation of Decree by SLP does not bar the third party petition under Order XXI 

Rule 97 CPC against execution of decree. As such the Ld. Executing Court went 

wrong by taking recourse to said SLP.    

4. I find it necessary to give brief description of the appellants’ petition u/s.96 CPC 

R/W O.XXI, R.103 CPC out of which this instant appeal is registered.  

5. It is stated in the above petition that the respondents filed TS No.425/07 in the 

Court of Munsiff No.1, Dhubri for declaration of right, title, interest over the S/L 

i.e. B schedule land; cancellation of sale deed No.1281, 1282 dtd.31/08/1998 and 

other registered sale deeds executed by defendant No.1, 2 to defendant No.8, 9 

or any other persons in respect of the S/L; permanent injunction, correction of 
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record; khas possession and other reliefs. The plaintiffs’ suit was decreed on 

17/12/12 declaring plaintiffs’ right, title, interest and possession over the S/L. The 

plaintiffs filed T. Ex. Case No.41/16. The appellants/petitioners/third party along 

with 18 others filed Misc.(J) Ex. Case No.5/2018 praying inter-alia that the 

judgment and decree dtd. 17/12/12 passed in TS No.425/2007 is not executable 

against them in respect of 4B-1K-8L land out of total suit land of TS No 425/07 as 

they were not defendants in the said title suit and were in uninterrupted 

possession over the said 4B-1K-8L. The appellants/petitioners/third party 

purchased the said land in 2010. The Executing Court dismissed the said Misc(J) 

Ex. Case No. 05/18 on 30/11/2018.  

6. The appellants/petitioners/third party have filed petition No. 4441 u/o 41 Rule 5 to 

stay the order dated 30/11/2018 passed in Misc(J) Ex. Case No. 05/18 against 

which the respondents filed written objection. The respondents have stated that 

the appellants/petitioners/third party have no legal right to purchase or execute 

any sale deed in respect of the suit land during the pendency of the title suit. The 

Ld. Munsiff Court, Dhubri decreed the TS No. 425/07 and the appeal TA No. 5/13 

was also dismissed by Civil Judge, Dhubri and directed the defendant/JD to vacate 

the S/L within 90 days or else the DH/plaintiff/respondent would be able to 

execute the decree and recover khas possession of B schedule land by 

demolishing the structure thereon. The appellant/JD preferred second appeal 

before the Hon’ble Gauhati High Court vide RSA No. 271/16 which was also 

dismissed. The respondents filed T. Ex No. 41/16 before the Munsiff No. 1, Dhubri. 

The appellants appeared before the Munsiff No. 1 Dhubri and submitted numbers 

of petition regarding different subject matter and tried to mislead the Court. The 

Munsiff No. 1 Dhubri rejected all the petitions on merit. The appellant/JD 

approached the Hon’ble Supreme Court by filing SLP(C) diary No. 25860/18 which 
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was dismissed at the time of admission hearing. The appellants/petitioners/third 

party have no locus standi to prefer this instant appeal as they obtained sale deed 

from JD when the TS No. 425/07 was pending. The vendor/JD were contesting 

the Civil Suit and had no legal right to alienate or transfer the suit land during 

pendency of the suit. Hence the said transaction is not valid due to the law of lis 

pendency. Moreover the appellants/petitioners/third party have no possession 

over the suit land.  

7. Points for determination: 

(1) Whether the Ld. Trial Court erred in law in reaching the findings? 

8. Discussions, Reasons and Decision: 

9. Point No.1: 

10. I have perused the case record of TS No. 425/07. The plaintiffs of TS No. 425/07 

are the respondents of TA No. 61/18 and the appellants are not defendants in TS 

No. 425/07. The plaintiffs claimed in the TS No. 425/07 that their predecessor 

Khoibar Ali purchased the A schedule land in auction sale whose name was 

recorded in the revenue records. 1K-4L land out of the A schedule land was 

acquired by DC, Dhubri and 10B-4K-10L land remained and is the B schedule land 

which is the suit land. The B schedule eland is covered by khatian No. 78 and dag 

No. 350, 284, 291, 296, 333 and 336. After death of Khoibar Ali in 1997 the 

plaintiff inherited the S/L. When the plaintiff went to the ASO Office, Dhubri for 

recording their names came to know that name of the defendants are illegally 

recorded in respect of the plaintiff’s land by creating new dag No. 547, 463 and 

459. The plaintiffs though approached the ASO, Dhubri for expunging the name of 

the defendants from the Patta/ Khatian in respect of suit land but the ASO, Dhubri 

rejected the prayer of plaintiffs in Misc. Case No.10/98 illegally holding that the 

defendants No.1,2 are tenants of plaintiffs' predecessor. The Defendant No. 1 & 2 
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out of the total suit land measuring 10B-4K-10 L shown in B schedule land illegally 

sold out 4B-1K-8L of land of Khatian No.78 under old Dag No.350, New Dag 

No.547, New Patta No.189, old Patta No.39 including Govt. acquired land 1K-4L at 

village Kumargati to the defendants No.4 to 7 vide two Regd. Sale Deed No.1281 

and 1282 dated 31/8/98 and also sold the land measuring 4B-1K-12 L covered by 

Khatian No.78 Dag No.336,333 at village Kumargati to the defendant Nos.8 & 9. 

The defendants by taking law in their own hand forcibly occupied the part of 

plaintiffs' B schedule land on 29/12/04 and the remaining land was occupied by 

the defendants on 06/05/06 by dispossessing the plaintiffs. The plaintiffs were 

dispossessed from their entire plot of land measuring 10B-4K-4L shown in 

schedule B land. Hence filed this suit for eviction.  

11. All defendants contested the suit and filed WS. 

12. The Ld. Munsiff No. 1 decreed the plaintiffs’ suit on contest with cost and declared 

that the plaintiffs have right, title, interest and possession over the suit land. It 

was also declared that defendant No. 1 and 2 have no right to alienate the suit 

land by way of sale to the other defendants.  

13. The defendants had preferred appeal being TA No. 05/13 in the Civil Judge Court, 

Dhubri against the judgment and decree passed in TS No. 425/07 which was 

dismissed on contest with cost vide order dated 03/08/2016. The defendants had 

preferred second appeal being RSA No. 271/16 which was also dismissed vide 

order dated 23/03/2018.  

14. The respondents/plaintiffs filed T. Ex. No. 41/16. The third party appellants and 

others total 27 persons filed petition u/O.XXI, R.97 CPC in the said execution case 

which was registered as Misc.(J) Ex. C/No.5/18. It was stated by the third party 

appellants & others in the petition of the said case that on 06/06/18 the third 

party/petitioners came to know that the DH have taken all preparations to execute 
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the decree passed in TS No.425/07. One schedule of land is mentioned in the said 

petition and stated that the said schedule land is the part of the decreetal land; 

but same is owned and possessed by the petitioners/third party by their own right, 

title and interest and which fact is also known to the decree holders. The 

petitioners have built up their dwelling houses, shops and other structures over 

the said schedule land and have been in un-interrupted enjoyment and physical 

possession of the same for a long time. The schedule land is similar and identical 

to the schedule B-1 land of the plaint which eviction is sought in the execution 

proceeding. Knowing that the petitioner are in possession of the part of decreetal 

land, the DH earlier brought Misc.(J) petition No. 59/10 under order 1, Rule 10, 

order 6, rule 18 and order 39 Rule 1 and 2 R/W Sec 151 CPC for adding the 

petitioner as party i.e. defendants in TS No. 425/07 and for permanent injunction 

in respect of the land of schedule B1, which prayers were rejected by the Court. 

This fact has been concealed by the DH at the time of filing of execution 

proceeding. The decree passed in TS No. 425/07 as well as execution proceeding 

is not maintainable against the 3rd party petitioners in respect of schedule B1 land 

as shown by the DH in the schedules in the execution case. The decree passed to 

the extent of land measuring 4B-1K-8L covered by patta No. 39(O)/189(N), 

khatian No. 78, dag No. 350(O)/547(N), village Kumargati as shown in schedule 

B1 is not executable and same is liable to be dismissed. Neither the 3rd party 

petitioner were made parties in the TS No. 425/07 nor the DH/plaintiff had 

preferred an appeal/revision against the order of dismissal of Misc(J) case No. 

59/10. The 3rd party petitioner along with other occupants are the absolute owners 

and possessors of the decreetal covered by schedule B1. The DH have no leg to 

proceed further against the 3rd party petitioners in respect of the B1 schedule 

land. The 3rd party petitioners are not liable to be evicted from the B1 schedule 
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land in the execution proceeding. The DH have got no right, title and interest over 

the B1 schedule land. The instant decree of T. S. No. 425/07 was passed behind 

the back of the petitioners and prayed to reject the execution proceeding by 

upholding the objection raised by the petitioners/3rd party in the interest of justice 

and also prayed to call for the case record of Misc(J) No. 59/10.    

15.  The plaintiffs/DH/respondents have filed written objection against the petition of 

the 3rd party petitioners in Misc.(J) Ex. No.5/18. The DH/respondents objected 

stating that most of the signatures in the said petition are forged; petition is 

barred u/s.52 of the TP Act. The petitioners/3rd party with ulterior motive in 

collusion with the JD criminally trespassed in a part of the suit land of TS 

No.425/07 on 30/11/2009 at 8.00 AM. For this, Habibar Rahman who is one of the 

OP/DH lodged an FIR in the Dhubri PS registered as Dhubri PS C/No.588/09 

u/s.147/148/325/379/354/427/307 IPC against the instant petitioners with others. 

The alleged petitioners having the knowledge of the said TS No.425/2007 in 

collusion with the JD who are relatives of the JD forcibly trespassed in the 

decreetal land. The alleged petitioners illegally constructed the shops by illegal 

way inspite of protest of the DH during the pendency of the TS No.425/2007. 

When the alleged petitioners criminally trespassed in the S/L of TS No.425/2007 

the DH filed petition u/O.1, R.10 CPC, O.VI, R.18 and O.39, R.1 & 2 r/w S.151 CPC 

which was rejected on technical ground. As the alleged occurrence took place 

during the pendency of the suit, the DH did not take further steps. The petitioners 

are neither owner of the S/L nor have any right, title and interest thereon rather 

they are assisting the JD to delay the execution proceeding. The DH/respondents 

prayed to reject the prayer of the 3rd party/petitioners. 

16.  I have perused the impugned order dtd.30/11/2018 passed in Misc.(J) Ex. 

No.5/18. The impugned order reflects that some persons whose name appear as 
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petitioners in Misc.(J) Ex. Case No.5/18 filed petitions before the Executing Court 

denying of putting any such signature. 

17. The appellants/third party have raised this plea in the instant appeal that they 

should have been given opportunity to rebut the said allegation. The point to be 

seen is whether the appellants/third party have any right over the schedule B-1 

land or not? If yes, then on what capacity the appellants/third party are 

possessing the B-1 Schedule land? Whether the petitioners/third party have any 

right to be heard in the T.Ex. Case No.41/2016? 

18. I have noticed in the entire LCR and in the memo of appeal that the appellants 

have nowhere mentioned the source of their alleged right under the shadow of 

which the appellants are possessing the B-1 Schedule land i.e. whether by virtue 

of purchase or inheritance or adverse possession. There is one plea in the memo 

of appeal that had the trial Court fixed the case for issue and documents, the 

appellants/third party would have definitely submitted the connected sale deeds. 

Now, the point to be seen is that why the third party/petitioners had not 

disclosed clearly their source of right before the Executing Court while filing 

petition u/O.XXI, R.97 CPC which was registered as Misc.(J) Ex. Case No.5/18. 

The plaintiffs/respondents have obtained decree in TS No.425/07 and the decree 

has been affirmed in the first appeal as well as in the second appeal. So, next is 

the time of the plaintiffs/DH/respondents to get the fruit of the decree. Hence, 

the plaintiffs/DH/respondents filed T.Ex. No.41/16 and when there was every 

preparation to evict the JD from the decreetal land, the third parties have 

approached the Executing Court on the ground that they are in possession of the 

B-1 Schedule land by their own right and as such the decree is non-executable to 

the extent of B-1 schedule land. Now, that is clearly a vague ground. The third 

party/petitioners should have clearly mentioned in what capacity they are 
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possessing the B-1 schedule land mentioning clearly the sale deed numbers, if 

any. The third party/petitioners have not mentioned any sale deed No. in the 

memo of appeal also. There is no whisper of the story as to how the third 

party/petitioners came to possess the B-1 Schedule land. Unless the third 

party/petitioners disclose the source of their right, how the Court will hold that 

there is basis to consider the petition of the third party and they should be heard 

in the execution proceeding. Because the petition u/O.XXI, R.97 CPC filed by the 

third party will the plaint if the Court proceeds to hear the third party, the third 

parties’ evidence would confine to that plaint and beyond pleading the third 

parties will not be able to adduce evidence. Order 21 Rule 35 (3) and Rule 97 

CPC -these two Rule provides a right to the Decree Holder to complain against a 

person, who creates resistance in the execution of the decree. So, the third party 

cannot file application u/O.21, R.97 CPC because the said rule is for the DH. But 

Rule 99 of Order 21 provides an objector, other than the Judgment Debtor, to 

raise objection claiming any right in the property from which he is dispossessed. 

Rule 99 of Order 21 reads as under:- “99. Dispossession by decree holder or 

purchaser (1) Where any person other than the judgment debtor is dispossessed 

of immovable property by the holder of a decree for the possession of such 

property or, where such property has been sold in execution of a decree, by the 

purchaser thereof, he may make an application to the court complaining of such 

dispossession. (2) Where any such application is made, the court shall proceed to 

adjudicate upon the application in accordance with the provisions herein 

contained.”   

19.  Rule 102 provides that the rules 98 and 100 shall not be applicable to transferee 

pendente lite. Rule 102 reads as- “Nothing in rules 98 and 100 shall apply to 

resistance or obstruction in execution of a decree for the possession of 
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immovable property by a person to whom the judgment-debtor has transferred 

the property after the institution of the suit in which the decree was passed or to 

the dispossession of any such person”. 

20.  The third party can also file objection if he is dispossessed of the property under 

Order 21, Rule 99 CPC. Then the Court will adjudicate the matter in the execution 

case itself. But there is a restriction to this rule and the restriction is in Rule 102 

CPC. If the suit land or any part of it is transferred during the pendency of the 

suit, then these rules are not applicable to the transferees.  

21.  The appellants/third parties have not made clear since when they are in 

possession of the B-1 schedule land and by what source of right they are 

possessing the same. If the appellants/third parties are transferee pendente lite, 

then they are not to be heard under the above rules. If the appellants/third parties 

have any sale deed, then they have not disclosed the number of those sale deed 

for consideration if the said transfer is during pendency of the suit or earlier than 

the suit.  

22.  Normally the Courts frame the issues while deciding the lis between the parties, 

but the law does not provide that in each case, the issues are required to be 

framed. Where the objections raised by the third party are superfluous, then the 

Court can refuse to entertain the same and such objections could summarily be 

tried. Where objections have some merits, then the Court could decide those 

objections after seeking reply and evidence of the parties. 

23. Here in present case, I find that the appellants/third parties have not come with 

clean hands stating clearly the source of their rights to B-1 Schedule land and 

have made a vague claim that too under a wrong provisions of law. 
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24.  Without looking into the reasoning of the impugned order, I agree with the 

overall finding of the impugned order. I find that the Ld. Executing Court has 

rightly rejected the prayer of the third party/appellants. 

25.  In view of the above findings, the Title Appeal is dismissed on contest with cost. 

The impugned order dtd.30/11/18 passed in Misc.(J) Ex. Case No.5/18 is hereby 

affirmed.  

26. Send back LCR along with a copy of judgment. 

27. Given under my hand and seal of this Court this 16th day of May, 2019. 

Typed by me---- 

 

 

    D. Boro                D. Boro 

Civil Judge, Dhubri                   Civil Judge, Dhubri   

 

 

 

 


