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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,
DHUBRI

C.R. No. 9048/2014

U/S 494/323/34 IPC

                            DULALI RAY .........COMPLAINANT

VS

                            1) NIBESH CH. BHAKAT
                            2) SMTI PADMA ADHIKARI

                                         ……..… ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.

 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

COUNSEL FOR THE COMPLAINANT:- MR. A. S. MIAH, 
LD. ADVOCATE

FOR THE ACCUSED:-     MR. A.A.M. E. HOQUE, 
LD. ADVOCATE

                              
EVIDENCE RECORDED ON :-18/06/18, 19/03/19, 08/04/19, 

ARGUMENT HEARD ON:-      17/05/19

JUDGMENT DELIVERED ON:- 24.05.19

JUDGMENT

1. In  this  case  accused  persons  namely  Nibesh  Ch.  Bhakat  and

Padma  Adhikari  are  facing  trial  for  the  case  filed  by  the

complainant Dulali Ray, u/s 494/323/34 IPC. 

2. The brief  of  the complainant  case  is  that  the  complainant  got

married to the accused Nibesh Bhakat about 16 years back. After

the marriage they led conjugal life in the house of the accused

Nibesh Bhakat and out of their wedlock two children namely Kripa

Sindu  Bhakat,  aged  about  14  years  and  Barnali  Bhakat,  aged

about 11 years  were born. The complainant alleged in the FIR

that  during  her  conjugal  life  the  accused  Nibesh  Bhakat

demanded Rs. 50,000/- from the father of the complainant. When

the complainant failed to meet the demand, the accused person

tortured her and drove out of her matrimonial house along with
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her  daughter.  Thereafter  the  complainant  took  shelter  in  her

parents house. It is stated in the FIR that when the complainant

was  in  her  parental   house  the  accused  contracted  second

marriage with one Padma Adhikari. After getting the information

on 15/11/14 the complainant visited her matrimonial house along

with one Promila Ray and Probhat Sarkar and there they had seen

Padma Adhikari. Accused Padma Adhikari claimed married wife of

the  accused  Nibesh  Ch.  Bhakat  and  when  the  complainant

protested,  both  the  accused  persons  abused  her  with  filthy

language. They also threatened to kill the complainant if she does

not  leave  the  house  of  the  accused  Nibesh  Ch.  Bhakat.  The

complainant saved herself with the help of local  people. Hence

the complainant filed the case against the accused persons. 

3. On  receipt  of  the  complaint  petition  the  complainant  was

examined u/s 200 Cr.PC and the witnesses are examined u/s 202

Cr.PC. On examination of complainant and its witnesses this court

finds sufficient  materials  to  presume that  the accused persons

have  committed  offence  u/s  494/323/34  IPC.  Hence  summons

were issued to the accused persons. 

4. On receipt of summons the accused persons appeared before the

court  and  they  were  released  on  bail.  Copies  of  relevant

documents were furnished to the accused persons under section

207 of Cr. P.C. After hearing the learned counsel for both the sides

and on finding sufficient material  to presume that the accused

persons  have  committed  offence  punishable  under  section

494/323/34 IPC, the charge under the said section was framed,

read over and explained to the accused persons to which they

pleaded not guilty and claimed to be tried.

5. In  support  of  their  case  the  complainant  side  examined  two

witnesses. After closure of prosecution evidence statement under

section 313 of Cr.P.C. were recorded of the accused persons which

were of total denial. Defence side did not examine any witness.

Heard the argument put  forwarded by the learned Counsel  for

both the sides as well as gone through the evidence available on

record.

6.  Point for determination.
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I) Whether the accused person during the lifetime of

his wife/complainant  again married Padma Adhikari,

which marriage is void by reason of its taking place

through the lifetime of the said wife/complainant and

thereby  committed  the  offence  punishable  u/s  494

IPC?

ii)  Whether  the  accused  persons  on  15/11/14

voluntarily  caused  hurt  to  the  complainant,  in

furtherance  of  your  common intention  and  thereby

committed the offence punishable u/s 323/34 IPC?

Discussion, Decision and Reasons thereof:-

7. In this case Dulali  Ray was examined as PW-1 and Probhat Ch.

Sarkar was examined as PW-2.

8. PW-1 Dulali Ray deposed that she is the complainant of this case.

She said that she has filed this case against Nibesh Ch. Bhakat,

Susila Bhakat, Malo Bhakat and Padma Adhikari. She said that she

got married  to Nibesh Bhakat about 20 years back.  She said that

after the marriage the accused started demanding money from

the complainant and about five years   back she was ousted from

her matrimonial house by the accused persons. She said that they

have two children and she is living with her father in his house.

She  said  that  she  had heard  that  accused Nibesh  Bhakat  had

married co-accused Padma Adhikari. On obtaining the information

she along with  Promila Ray and Probhat Sarkar had gone to the

house of the accused but accused Padma Adhikari did not allow

her to let in. When the complainant forcefully entered the house

both the accused persons had assaulted her physically. For the

incident she filed the case. 

             During her cross examination she she admitted that she

did not  produce any documents of  the marriage alleged to be

taken  place  between  Nibesh  Bhakat  and  Padma  Adhikari.  She

admitted that she does not remember the place of birth of both

the accused persons. She said that her father's house is 20 km

away from the house of accused/her husband. She said that she

has also filed a maintenance case against her husband. She said
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that the accused Padma Adhikari is a widow and she has a child.

She denied the suggestion that the accused were not married.

She denied the suggestion that the accused did not beat her. 

9. PW-2 Probhat Ch. Sarkar deposed that both sides are known to

him. He deposed that Dulali  Ray got married to Nibesh Bhakat

about  20 years  back.   After  14/15 years  of  their  marriage the

accused   Nibesh  Bhakat  demanded  Rs.  50,000/-  from  the

complainant. When she failed to meet the demand the accused

assaulted her and since then the complainant started staying with

her  father  in  his  house.  He  deposed  that  the  accused  Nibesh

Bhakat got married to Padma Adhikari  and when he along with

the complainant visited the house of the accused but there the

accused assaulted the complainant. Hence this case was filed by

the complainant. 

          During his cross examination he admitted that he did not

know where did the accused persons got married. He said that

the complainant's parents are alive. He admitted that the accused

never demanded anything in front of him. He said that he along

with Dulali and Promila went to the house of the accused. He said

that he had heard that both the accused got married but  he does

not know who was the priest of of their marriage. He denied the

suggestion that the accused did not got married. He denied the

suggestion that he had no knowledge about this case. 

APPRECIATION OF EVIDENCES

10.This  case  was  filed  by  the  complainant  alleging   the  accused

Nibesh Bhakar  (  husband of  the complainant)  had married co-

accused Padma Adhikari during the lifetime of the complainant.

She has also alleged that both the accused co-jointly  caused hurt

to  the  complainant.  During  the  course  of  examination  the

complainant  side  produced  two  numbers  of  witnesses  which

includes the complainant and one independent witness. 

11.Now  let  me  see  if  the  prosecution  witnesses  are  sufficient  to

attract the ingredients u/s 494 IPC against the accused Nibesh

Bhakat and section 323 IPC against both the accused persons. 

12.The complainant/PW-1 in her complaint petition mentioned that
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about 6 months back from the date of filing of the case demanded

Rs. 50,000/- from the complainant and ousted out of the house

along with the daughter Barnali Bhakat aged about 14 years. She

has also stated that the accused/her husband married co-accused

and obtaining the information she visited the accused and there

she was threatened by the accused persons to kill her and hence

she has left the house of the accused and saved herself. Now in

the complaint petition the complainant did not mention anything

as regard to the fact that the accused had caused hurt to the

complainant or abused her physically.  In  the complaint petition

she had only mentioned that the accused rebuked her by showing

fear  of  injury.   But  the  complainant/PW-1  during  her  evidence

stated that when the PW-1 tried to enter her matrimonial house

both the accused persons had caused marpit  upon her. And with

the help of neighbour /villagers she could come out of the house.

PW-2 on the other hand said that the accused Nibesh Bhakat had

assaulted  the  complainant  along  with  Padma  Ahikari.  Thus,  it

appears to me that during the course of evidence complainant

side had introduced a totally new set of facts as regard to the hurt

caused by the accused side.  According to the complainant, this

incident happened on 15/11/14 but the complaint petition shows

that  she has  filed  this  case  on  26/11/14 i.e.,  after  11 days  of

delay. There is also no medical report in this case to show any

cause of injury inflicted upon the complainant.  From the above

discussion it appears to me that the evidence of PW-1 was not

supported by the complaint petition. Although she has stated that

she was saved by the public/villagers, none of those is produced

as witness in this case. During the cross examination of PW-2 the

defence side had successfully brought before the court that both

the parents of the complainant are alive. It is also became clear

from the complaint petition that the daughter of the complainant

is staying with her but even after that I find no ground as to why

these persons who are clearly connected to this case were not

examined in this case. 

13.This being so it appears to me that the complainant could not

bring sufficient evidence u/s 323 IPC against the accused persons.
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14.Now coming to the ingredient u/s 494 IPC it is a settled provision

of law that the fact u/s 494 IPC the complainant has to  establish

that  the  second marriage  was  performed  by  observing  all  the

essential ceremonies of marriage in this case.  There is no dispute

regarding the marriage happened between the complainant and

the accused Nibesh Bhakat.  The defence had also not questioned

the marriage between the complainant and the Nibesh Bhakat.

But as regard to the  alleged marriage happened between Nibesh

Bhakat and Padma Adhikari is concerned there is no date which

was  mentioned  by  the  complainant  side.  Further  no  priest  or

marriage certificate produced by the complainant side regarding

the claim of the second marriage of her husband. No any witness

was examined by the complainant  side which shows that  they

have attended the marriage of Nibesh Bhakat along with Padma

Adhikari.  Thus the evidence of  complainant  side are  appearing

insufficient to convict the accused persons u/s 494 IPC as well.

15.From the above discussion, I come to the safe conclusion that the

prosecution  has  failed  to  bring  home the  charges  against  the

accused persons under the said sections.   Hence,  the accused

persons are acquitted and set at liberty forthwith.  

16.Given under my hand & seal of this Court and delivered in the

open Court on this 24th day of May, 2019.

  (SANGITA HALOI)
                     Judicial Magistrate First Class

Dhubri
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APPENDIX

COMPLAINANT  WITNESSES:

P.W-1  Dulali Ray ( Informant)
P.W-2 Probhat Ch.Sarkar.

DEFENCE WITNESSES : Nil

COURT WITNESSES : Nil

EXHIBITED DOCUMENTS: Nil 

 (SANGITA HALOI)                  
 Judicial Magistrate First Class

Dhubri


