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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

DHUBRI

G.R. Case No. 337/2008

U/S 448/323/34 IPC

STATE OF ASSAM
                            -VS-
                1) SHAHIDUL ISLAM

                              2) LOTIF UDDIN AHMED
                              3) SAJAHAN ALI JODDAR
                              4) DAGU MOLLAH

……  ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

FOR THE STATE:- MR. D. CHOUDHURY, Ld. A.P.P.
FOR THE ACCUSED:-      MR. A ISLAM. MR. A MOLLAH,

     LD. ADVOCATES
EVIDENCE  RECORDED  ON  :-   14/12/18,  18/01/19,
26/02/19, 30/03/19, 

12/04/19,
ARGUMENT HEARD ON:-            17/05/19
JUDGEMENT DELIVERED ON:- 29/05/19

JUDGMENT

1. In  this  case  accused  Shahudul  Islam  and  three  others  are

facing trial for the case filed by the informant Ganesh Ch. Das,

u/s  448/323/34 IPC.

2. The brief of the prosecution story as revealed from the FIR is

that on 10/03/2008 at about 10.00 PM while the informant was

taking  meal  in  his  rented  house,  suddenly  the  accused

persons started  marpit upon him. The accused persons also

snatched  a  gold  chain  amounting  to  Rs.  12,000/-  from his

neck.  At  that  time the  Home guards  namely  Sofiqul  Islam,

Gajibor  and  Kobbad  Ali  came  forward  and  saved  him.  The

informant stated in the FIR that he got injuries on different

parts of his body and he had to undertake treatment in South

Salmara Hospital. Hence, the informant filed the case.

3. On receipt of the ejahar the Superintendent of Police, Dhubri

sent the same to the OC of SSM, P.S to register the case under
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proper  section  of  law  and  to  investigate  the  case.  After

receiving the same the O/C of SSM, P.S registered the case

vide SSM, P.S Case No.  66/08, u/s 448/380/325//34 IPC and

endorsed S.I Mr. M. Kalita to investigate the case. During the

course of investigation the I.O visited the place of occurrence,

recorded  the  statement  of  the  witnesses,  collected  the

medical  report  and  arrested  the  accused  persons.  The

accused persons were released on bail  as  the offences are

bailable in nature.  After completion of investigation the I.O

has submitted the charge sheet against the accused persons

u/s 448/323/34 IPC and was forwarded the case to the court

for trial.

4. On receipt of summons the accused persons appeared before

the court. Copies of relevant documents were furnished to the

accused persons under section 207 of Cr.  P.C. After hearing

the learned counsel for both the sides and on finding sufficient

materials  to  presume  that  the  accused  persons  have

committed offences punishable under section 448/323/34 IPC,

the particular of offences punishable under the said sections

were read over and explained to the accused persons to which

they pleaded not guilty and claimed to be tried.

5. In  support  of  their  case  prosecution  examined  seven

witnesses.  After  closure  of  prosecution  evidence  statement

under  section  313  of  Cr.P.C.  were  recorded  of  the  accused

persons  which  were  of  total  denial.  Defence  side  did  not

examine any witness.  Heard the argument put forwarded by

the learned Counsel for both the sides as well as gone through

the evidence available on record.

6.  Points for determination.

i) Whether the accused persons on 10/03/2008 at about

10.00 PM at South Salmara,  unlawfully entered into the house

of the informant in furtherance of their common intention and

thereby committed the offence punishable U/S 448/34 IPC.

ii)  Whether the accused persons on the same date time

and  place  voluntarily  caused  hurt  to  the  informant  in
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furtherance of their common intention and thereby committed

the offence punishable u/s 323/34 IPC?

Discussion, Decision and Reasons thereof:-

7. I have gone through the evidence on record and heard the

learned counsels of  both sides and I  shall  now discuss and

decide the points formulated.  

EVIDENCES

8. In this case informant Ganesh Ch. Das was examined as PW-1,

Gajibor Rahman Sk was examined as PW-2, Mohd Kobed Ali

was examined as PW-3, Ismail Hussain was examined as PW-4,

Rahim Badshah was  examined as  PW-4,  Raham Ali  Sk  was

examined as PW-6 and S.I Jogendra Nath Deka was examined

as PW-7.

9. PW-1 Ganesh Ch. Das deposed that he is the informant of this

case.  He said  that  the accused persons are  known to him.

Exhibit-1 is the FIR and Exhibit-1(1) is his signature. He said

that on 10/03/2008 at about 10.00 PM while he was having

dinner  in  his  rented  house,  the  accused  person  Shahidur

entered his house, scolded him by using filthy language and

also  punched  him.  He  said  that  after  that  other  accused

persons  entered  his  room  and  assaulted  him  by  kicking,

slapping,  scratching.  On  his  raising  alarm  the  owners

appeared and then the accused persons ran away.  He said

that he got injury in his cheek and neck. Thereafter he had

undergone treatment at South Salmara PHC.

         During his cross examination he stated that he was in

the house of Ismail Hussain for tenant and Ismail stayed with

his  family  members.  He  stated  that  except  Sahidur  all  the

accused persons are his colleague. He said that Shahidur was

a resident of that locality. He stated that on hearing his cry,

Ismail,  his  wife  and  his  son  appeared.  He  stated  that  the

police  station is  adjacent  to  his  residence.  He said  that  he

does not member who was in sentry duty. He stated that his

home  guards  were  present  inside  the  room  when  accused

Sahidur entered his room. He said that he had not mentioned

the  reason  behind  their  dispute.  He  denied  the  suggestion

that  accused  Sahidur  did  not  hit  him.  He  denied  the
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suggestion that accused persons did not enter his room. He

said that prior to that incident the accused used to visit him in

his residence. He admitted that Ismail, his son and his wife did

not  witness  the  occurrence.   He  stated  that  he  does  not

remember the duties endorsed to the accused persons on the

date of occurrence. He stated that the area was a crowded

place and one Battalion barrack was there near his residence.

He  said  that  he  filed  the  FIR  on  the  night  itself  and  had

registered the case on 12/03/08 and endorsed Madan Kalita to

investigate the case.

10. PW-2 Gajibor Rahman Sk deposed that the informant is known

to him. He said that he could recognize two accused persons

of this case. He said that in the year 2012 he was working as

Home guard in South Salmara P.S. He said that on the day of

occurrence accused Shajahan, Dagu Mollah and Lotif Mollah

Ahmed were  under  transfer  order  but  the  informant  asked

them for duty then the accused persons refused. Hence both

side had some argument. He stated that later the informant

left the police station. Thereafter the informant went to the

quarter and both sides had some dispute in the quarter. He

deposed that he does not know what happened in the quarter.

         During his cross examination he stated that he was in

the barrack duty of the police station.

11. PW-3 Mohd.  Kobed Ali  deposed that  the  informant  and the

accused  persons  are  known  to  him.  He  stated  that  the

incident took place in the year 2008.  He said that at that time

he was working as  a Home guard and about 11.00 PM he

came to the police station and heard that the informant had

some altercation with Ahmed in South Salmara P.S.

                During his cross examination he said that he does

not   know behind the fight.

12. PW-4  Ismail  Hussain  deposed  that  the  informant  and  the

accused persons are known to him. He said in the year 2008

the informant resided in his house as tenant and on the day of
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incident he heard that both side had some altercation in front

of  police  station  and  also  heard  that  one  golden  chain  of

informant was missing

        During his cross examination he said that he has not

noticed the chain in his neck.

13. PW-5 Rahim Badshah deposed that about 10 years back the

informant  was  in  his  house  as  tenant  and  on  the  day  of

incident you had some dispute with the informant in the police

station and on hearing the hallah he came to the place of

occurrence.

            During his cross examination he said that his house is

adjacent to the police station.

14. PW-6  Raham  Ali  Sk  deposed  that  the  informant  and  the

accused persons are known to him. He said that in the year

2007 he was posted at South Salmara P.S but  on that date he

was on leave and after joining the in duty he heard that the

informant had marpit with the staff. He said that he does not

know the reason behind the fight.

15. PW-7 Jogendra Nath Deka deposed that in the year 2010 he

joined  South  Salmara  P.S  as  O/C.  He  deposed  that  the

informant is known to him officially but the accused persons

are not known to him except Rekibuddin. He said that earlier

Manoj  Talukdar   was  under  transfer  order  then  he  was

endorsed with the investigation of the case. He said that at

that time accused Rekibuddin was posted at Tezpur. He said

that accused Rekibuddin had appeared before him and after

interrogation he was released on bail. He said that after his

transfer  order  the  next  I/O  Abdul  Sahid,  Narayan  Ray  and

Jamal Uddin investigated the case.

         During his cross examination he said that he did not

examine any witness during investigation.

APPRECIATION OF EVIDENCES

16.In  this  case  the  accused  persons  are  facing  trial  for  the

offences alleged to be committed u/s 448/323/34 IPC. During

the  stage  of  evidence  the  prosecution  examined  seven
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numbers of witnesses including the informant.

17. According  to  informant,  this  incident  took  place  on

10.03.2008 and the according to him at that time PW-3 was

there with him. He said that the accused Shahidur used filthy

language  against  the  informant  and  also  entered  into  his

house and assaulted  him.  Later  the other  accused persons

also  assaulted  him  physically.  He  said  that  his  owner  had

appeared  in  the  place  of  occurrence.  During  his  cross

examination he said that his Home guards were there inside

the house when the incident happened. 

18.Now from the evidence of PW-1, it appears that PW-3 Mohd.

Kobed Ali was there with the PW-1 at the time of incident. But

during his evidence he said that on the day of incident he had

only heard about the incident. He did not mention anything

about the fact that he had seen the incident or he was there

with the PW.1. Similarly, PW-2, PW-4, PW-5 and PW-6 remained

totally silent as regard to the incident which took place inside

the rented house of the informant. PW-5 was the owner of the

house  in  which  the  informant  was  staying  at  the  time  of

incident but he said that both side had dispute in the police

station. He did not mention anything as regard to the fight

happened in his rented house. Thus the evidence of PW.1 that

his  owner  had  the  knowledge  about  this  incident  hold  no

water. 

19.Now  from  the  evidence  of  the  independent  witnesses  it

appears that none of them corroborated the contents of the

FIR or the evidences given by the informant/PW-1. None of the

witnesses have stated that they were there in the place of

occurrence at the time of alleged incident.

20.In this case except the PW-1 none of them stated anything

incriminating  against  the  accused  persons.  From  the  cross

examination of PW-1 it appears that both side had some strain

relationship. Though neither the defence nor the prosecution

side was able to bring out the reason behind the fight. But it
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can be presumed from the fact that the informant being the

O/C  of  South  Salmara  P.S  at  that  relevant  time  and  the

accused persons being his subordinates at that relevant time

had  some  dispute  during  the  course  of  service.  But

considering the nature of offences to the contents of the FIR it

appears  to  me  that  the  evidences  of  prosecution  side

especially  of  the  PW-1  is  not  supported  by  the  other

prosecution witnesses in  any manner.  PW-1 pressed on the

point that the incident happened inside the rented house but

the owner himself have not stated anything as regard to the

incident happened in his house.

21. Considering above, it appears to me that the prosecution has

miserably failed to bring home the ingredients u/s 448/323/34

IPC and accordingly, the accused persons are acquitted and

set at liberty forthwith.  

22. The bail  bonds of  the accused persons  are  extended for  a

period of six months as per section 437-A Cr.PC.

23. Given under my hand & seal of this Court and delivered in the

open Court on this 29th day of  May, 2019 at Dhubri.

 (SANGITA HALOI)
                      Judicial Magistrate First Class

Dhubri
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                               APPENDIX

PROSECUTION WITNESSES:

P.W-1  Ganesh Ch. Das ( Informant)
P.W-2 Gajibor Rahman Sk
P.W-3 Mohd. Kobed Ali
P.W-4 Ismail Hussain
P.W-5 Rahim Badshah
PW-6 Raham Ali Sk
PW-7 Jogendra Nath Deka

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 FIR

(SANGITA HALOI)
                      Judicial Magistrate First Class, 

    Dhubri


