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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.234/2016

Parties:-

1.Joytara Barman @ Joytara Roy
W/O: Late Kartik Roy
2.Parbati Bala Ray
W/O: Late priyanath Ray @ Pionath Ray (Bishnu)
3.Santimon Roy
S/O: Late Kartik Roy
All are R/O:
VILL: Dalgram (Dalgaon, Raipara)
P.O: Debitola
P.S: Kazigaon
Dist: Kokrajhar, BTAD (Assam)   ..Claimants

Vs.

1.The Oriental Insurance Company Limited

Dhubri Branch

Represented by its Branch Manager

Dhubri Branch

GTB Road, Dhubri

P.O., P.S. & Dist: Dhubri, Assam

Pin – 783301

(Insurer of the Hero Honda Motor Cycle No.AS-17-A/7123)

2.Kasim Uddin Talukdar
S/O: Late Abdul Jalil Talukdar
VILL: Alomganj Part-III
P.O: Alomganj
P.S: Kazigaon
Dist: Kokrajhar (BTAD), Assam
Temporary Address:
C/O: Kamal Hussain Mollah
Ward No.XI, Bahadurtari, Dhubri, Assam
Pin – 783301
(Owner of the Hero Honda Motor Cycle No.AS-17-A/7123) ..Opp.

Parties 
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Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri R.Z. Ansary & Sri T.K. Das, Advocates for the claimants

Sri B.N. Agarwal, Advocate for OP No.1

None appeared for OP No.2

Date of argument:  26-04-2019

Date of judgment:  22-05-2019

Judgment 

This claim petition has been filed by the claimants U/s.

166 of M.V. Act for granting compensation in respect of motor vehicular

accident which occurred on 25-04-2016 on NH-31 near Panbari Army

Camp under Kazigaon P.S. in the district of Kokrajhar, Assam.
Claimants’  case  in  brief  was  that  on  25.04.2016  while

husband of the claimant No.1 named Kartik Roy along with his friend

Yasuf Ali was proceeding on foot by the side of NH-31 from Suparighat

towards Panbari Oil Depot and reached near Panbari Army Camp under

Kazigaon P.S. at that time rider of the motor cycle bearing registration

No.AS-17-A/7123  proceeding  in  the  same  direction  with  rash  and

negligent  manner  and knocked down husband of  the claimant  No.1

named Kartik  Roy and his  friend Yasuf  Ali.   As  a  result  of  the said

accident  her  husband  named  Kartik  Roy  and  his  friend  Yasuf  Ali

sustained multiple grievous injuries and immediately after the accident

both  the  injured  were  taken  to  Dhubri  Civil  Hospital  for  necessary

medical  treatment.   But  considering  the  serious  condition  of  the

injuries sustained by the injured doctor of the said hospital referred the

husband of  the claimant  No.1 to Barpeta Medical  College Hospital  /

GMCH, Guwahati  and accordingly the husband of  the claimant No.1
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was admitted in Barpeta Medical College & Hospital on 25-04-2016 but

for the sake of better treatment doctor of the said hospital referred the

injured  to  GMCH,  Guwahati  but  unfortunately  her  husband  named

Kartik Roy died on 29-04-2016 during treatment at GMCH, Guwahati.

Accordingly P.M. examination was conducted over  the dead body at

GMCH, Guwahati.
Claimants’ side further stated in their claim petition that

in respect of the said accident Kazigaon P.S. had registered a case vide

Kazigaon P.S.  Case No.14/16 U/s.  279/338/304-A IPC and police  had

investigated the case and found incriminating materials  against  the

driver / rider of the offending motor cycle bearing registration No.AS-

17-A/7123 and accordingly police had submitted Charge Sheet against

the driver / rider of the said motor cycle.
Claimants’ side further stated in their claim petition that

they  had  spent  Rs.  1,00,000/-  for  initial  treatment,  transportation,

attendant charges, etc and after death of the deceased claimant had

spent  considerable  amount  for  funeral  expenses.   Claimants’  side

further  stated  in  their  claim  petition  that  at  the  time  of  accident

deceased was  aged about  34 years  and he was  a  businessman by

profession having a grocery shop and monthly income of the deceased

was Rs. 10,000/-.  
Claimants’ side further stated in their claim petition that

her husband i.e. husband of the claimant No.1 named Kartik Roy left

behind his wife, his mother named Parbati Bala Roy i.e. claimant No.2

and  his  minor  son  named  Santiman  Roy  as  his  family  members  /

dependents.  Deceased Kartik Roy was the sole earning bread earner of

the family and due to untimely death of the deceased entire family is

suffering mentally and financially.  
Claimants’ side further stated in their claim petition that

at  the  time  of  accident  offending  motor  cycle  bearing  registration

No.AS-17-A/7123 was duly insured with OP No.1 i.e. Oriental Insurance

Company Limited, Dhubri Branch and insurance policy is valid upto 04-

02-2017 covering the date of the accident.
On receipt of  this petition an MAC Case was registered

and summon was issued to the opposite parties.  On receipt of the

summon  OP  No.1  insurer  of  the  offending  vehicle  had  appeared
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through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP NO.1 are as follows:
That this claim petition is not maintainable as no cause of

action has been shown in the claim petition to enable the insurance

company to indemnify for the relief as claimed or otherwise, that to

save  and  except  that  has  been  specifically  admitted  in  the  written

statement, rest of the statement made in the claim petition are not

admitted, that claim petition is bad for non-joinder and mis-joinder of

necessary parties and also this court has no jurisdiction to entertain

the  case  in  its  present  form  as  the  claimants  are  the  resident  of

Kokrajhar district and this MAC Tribunal had no territorial jurisdiction in

respect of the aforesaid matter, that so far as statement made in para-

3 is concerned regarding the age of the deceased answering OP denies

the  same  in  view  of  the  fact  that  claimant  had  failed  to  produce

certificate  of  age,  voter  list,  ration  card  before  this  tribunal  to

substantiate their claim, that so far as the statement made in para-4,

5, 6, 7, 8 & 9 are concerned answering OP begs to state that claimant

should produce all necessary documents as such address proof, income

proof,  place  of  occurrence,  etc  in  support  of  their  claim  otherwise

concerned OP denies the same, that so far as the statement made in

para-10 is  concerned the answering OP denies that  husband of  the

claimant No.1 and another Yusuf Ali was pedestrian knocked by motor

cycle No.AS-17-A/7123.  Further, OP likes to state that accident, if any,

took  place  due  to  fault  of  the  deceased  and  Yusuf  Ali  and  they

contributed cent percent for the cause of accident, that so far as the

statement  made  in  para-11,  12  &  13  are  concerned  answering  OP

states that these are all matters of record and claimant is required to

prove the same, that answering OP also dispute the statement made in

para-14 & 15 and states that the alleged motor cycle No.AS-17-A/7123

was not involved in the accident so the claimant have to prove the

same, that the amount of compensation as claimed in para-21 is highly

excessive and exorbitant and without any basis, that the answering OP

likes to state that learned Tribunal may be kind enough from passing

award for no fault liability U/s. 140 of the M.V. Act without ascertaining
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all  relevant  documents  i.e.  FIR,  Charge  Sheet,  Police  Report,  P.M.

Report,  Medical  Certificate  and  also  valid  and  effective  policy  of

insurance and also whether insurance coverage was there at the time

of accident, that answering OP may be allowed to check out from the

office  record  of  the  concerned  branch  and  also  the  validity  of  the

insurance  policy  was  there  or  not  in  compliance  with  64  VB  of

Insurance  Act without policy confirmation the Insurance Company is

unable to give any compensation amount, that OP does not admit that

Kazigaon P.S. had registered a case vide Kazigaona P.S. Case No.14/16

U/s. 279/338/304-A IPC and hence claimant may be directed to submit

certified copy of FIR, Charge Sheet, Seizure List, P.M. Report, Inquest

Report, Extract Copy of GD Entry, etc in order to prove the case.  OP

prayed before the Hon’ble Court to dismiss the claim petition holding

that  answering  OP  is  not  liable  to  pay  any  compensation  to  the

claimant.
OP No.2 owner cum driver of the offending motor cycle

No.AS-17-A/7123 had appeared through his counsel and filed written

statement.  The main contentions of the written statement submitted

by OP No.2 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is required to be dismissed, that

claim  petition  is  baseless,  speculative  and  does  not  entertainable

under law, that compensation so claimed by the claimant is baseless

and highly exorbitant, that as regards contents of para-8 & 9 of the

claim  petition  answering  OP  hereby  submits  that  claimant  or  the

relevant official may be issued necessary directive to cause production

of  the  police  report  or  relevant  papers  for  the  claim  to  be

substantiated,  that  as regard to  the para-11,  12 & 13 of  the claim

petition claimant may be directed to produce the Medical Certificate,

P.M.  Report  and  all  other  papers  respectively  to  the  alleged  injury

causing death of the victim to substantiate the claim, that answering

OP hereby submits that vehicle No.AS-17-A/7123 (Hero Honda Motor

Cycle)  allegedly involved in the aforesaid accident was duly insured

with OP No.1 i.e. Oriental Insurance Company Limited, Dhubri Branch
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and insurance policy  is  valid  with  effect  from 05-02-2016 to 04-02-

2017,  hence  compensation,  if  any,  against  the  alleged  accident  is

automatically shifted to insurer who by virtue of the policy contract as

taken all the risks liability during the policy period.  OP prayed before

the Hon’ble Court to dismiss the claim petition against the answering

OP  exempting  him  from  liability  to  pay  any  compensation  to  the

claimant.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17-A/7123 (Hero

Honda Motor Cycle) and husband of the claimant No.1

died due to said accident?
2 Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1  Joytara  Barman  wife  of  the  deceased  in  her

evidence on affidavit had stated that she is the wife of the deceased in

the instant claim case and she had filed this claim petition for getting

compensation for the death of her husband named Kartik Roy who died

in a motor vehicular accident and he is well acquainted with the facts

of the case.

She  further  stated  in  her  evidence  on  affidavit  that  on

25.04.2016 while her husband named Kartik Roy along with his friend
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Yusuf Ali was proceeding on foot by the side of NH-31 from Suparighat

towards Panbari Oil Depot and reached near Panbari Army Camp under

Kazigaon P.S. at that time rider of the motor cycle bearing registration

No.AS-17-A/7123  proceeding  in  the  same  direction  with  rash  and

negligent manner had knocked down her husband and his friend Yusuf

Ali.  As a result of the said accident her husband named Kartik Roy and

his friend Yusuf Ali had sustained multiple grievous injuries.  After the

accident  both  the  injured  were  taken  to  Dhubri  Civil  Hospital  for

necessary  medical  treatment.   But  considering  the  seriousness  of

injuries sustained by her husband he was referred to Barpeta Medical

College & Hospital / GMCH, Guwahati for better medical treatment and

accordingly her husband was admitted at Barpeta Medical College &

Hospital but doctor of Barpeta Medical College & Hospital referred the

injured  to  GMCH,  Guwahati  but  unfortunately  her  husband  named

Kartik Roy died on 29-04-2016 during his treatment period at GMCH,

Guwahati.
CW-1 further stated in her evidence on affidavit that in

respect of the said accident Kazigaon P.S. had registered a case vide

Kazigaon P.S.  Case No.14/16 U/s.  279/338/304-A IPC and police  had

investigated  the  case  and  after  completion  of  investigation  police

found incriminating materials against the driver / rider of the offending

motor cycle bearing registration No.AS-17-A/7123 and after completion

of investigation police had submitted Charge Sheet against the driver

of the said motor cycle.  
She further stated in her evidence on affidavit that she

had  spent  Rs.  1,00,000/-  for  medical  treatment  of  her  husband

including  transportation,  attendant  charges  and  she  had  spent  a

considerable  amount  for  carrying  dead  body  and  funeral  expenses.

She further stated in her evidence on affidavit that that at the time of

accident her deceased husband was aged about 34 years and he was a

businessman  by  profession  dealing  with  grocery  items  and used to

earn Rs. 10,000/- per month.  
She further stated in her evidence on affidavit that her

husband named Kartik Roy died leaving behind her and her mother

named  Parboti  Bala  Roy  i.e.  claimant  No.2,  one  minor  son  as  his
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dependents.  She further stated in her evidence on affidavit that her

deceased husband named Kartik Roy was the sole bread earner of the

family and due to untimely death of her husband they are suffering

both mentally and financially.  
She further stated in her evidence on affidavit that at the

time of accident offending motor cycle bearing registration No.AS-17-

A/7123 was duly insured with OP No.1 i.e. Oriental Insurance Company

Limited, Dhubri Branch and insurance policy is valid upto 04-02-2017

so insurance policy is valid covering the date of the accident.
Claimant side through her evidence had exhibited series

of documents, namely, ext-1 certified copy of FIR (Three Pages), ext-2

certified copy of Charge Sheet (Two Pages), ext-3 certified copy of P.M.

Report,  ext-4  certified  copy  of  MVI  Report,  ext-5  certified  copy  of

Seizure List, ext-6 Form No.54 Report, ext-7 Birth Certificate of Minor

son of the deceased, ext-8 Trade Licence Certificate of the deceased,

ext-9 Discharge and Referral Certificate of Dhubri Civil Hospital, ext-10

Discharge  &  Referral  Slip  of  Barpeta  Medical  College  &  Hospital,

Barpeta,  ext-11  Cause  of  Death  issued by  GMCH,  Guwahati,  ext-12

Pathological Report of GMCH, Guwahati, ext-13 Requisition Slip, GMCH,

Guwahati, ext-14 CT Scan Report issued by GMCH, Guwahati, ext-15

Surun Test Report issued by GMCH, Guwahati, ext-16 to 18 Medicine

Slips, ext-19 Cash Memo, ext-20 Cash Memo of Rs. 400/-, ext-21 Cash

Memo of Rs. 50/-, ext-22  Cash Memo of Rs. 4,076/-, ext-29 CT Scan

Place, ext-30 X-Ray Plate, ext-31 X-Ray Report, ext-32 Visiting Card of

GMCH, Guwahati.
Learned  counsel  on  behalf  of  Insurance  Company  had

cross examined the said witness and in her cross examination she had

stated that she did not witness the accident.  She further stated in her

cross  examination  that  her  house  is  situated  at  Dalgaon  under

Kokrajhar district.   She further stated in her cross examination that

accident took place on 25-04-2016 and she had lodged the FIR on 07-

05-2016.  She further stated in her cross examination that she had not

submitted  any  income  certificate  of  her  deceased  husband.   She

further stated in her cross examination that she had not submitted any

voter identity card, ration card, pan card, etc to prove the age of the
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deceased.  She denied in her cross examination that her husband was

aged more than 34 years at the time of accident.  She also denied in

her cross examination that her deceased husband was aged about 50

years  at  the  time  of  accident.   She  further  stated  in  her  cross

examination that she had not submitted copy of insurance policy at the

time of filing of evidence.  She had not submitted driving licence of the

owner cum driver i.e. OP No.2.  Ext-19 to 28 submitted by the claimant

at the time of submission of evidence on affidavit are under objection

amounting to Rs. 4,076/-.
CW-2 Parbati  Bala Ray in her evidence on affidavit  had

stated that she is one of the claimants of the above noted case and

they had filed this claim petition for the death of her son named Kartik

Roy who died in a motor vehicular accident and she is well acquainted

with the facts of the case.
She  further  stated  in  her  evidence  on  affidavit  that  on

25.04.2016 at about 11:00 A.M. while her son named Kartik Roy along

with his friend Yusuf Ali were proceeding on foot by the side of NH-31

from Suparighat towards Panbari Oil Depot and reached near Panbari

Army Camp under Kazigaon P.S. at that time rider of the motor cycle

bearing registration No.AS-17-A/7123 proceeding in the same direction

in  a rash and negligent  manner had knocked down her  son named

Kartik Roy and his friend Yusuf Ali.  As a result of the said accident her

son named Kartik Roy and his friend named Yusuf Ali  had sustained

multiple grievous injuries and immediately after the accident both the

victims  were  taken  to  Dhubri  Civil  Hospital  for  necessary  medical

treatment.  But considering the serious condition of the injured doctor

of  the  said  hospital  referred  her  son  to  Barpeta  Medical  College

Hospital / GMCH, Guwahati and accordingly her son was admitted in

Barpeta Medical College & Hospital on 25-04-2016 but for the sake of

better  treatment  doctor  of  the  said  hospital  referred  the  injured  to

GMCH, Guwahati but unfortunately her son named Kartik Roy died on

29-04-2016 during treatment at GMCH, Guwahati.  After his death P.M.

examination was conducted at GMCH, Guwahati.  
She  further  stated  in  her  evidence  on  affidavit  that  in

respect of the said accident Kazigaon P.S. had registered a case vide
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Kazigaon P.S.  Case No.14/16 U/s.  279/338/304-A IPC and police  had

investigated the case and police had investigated the case and during

investigation found necessary materials against the driver of the motor

cycle  No.AS-17-A/7123  and  accordingly  submitted  Charge  Sheet

against the driver of the said motor cycle.  
She further stated in her evidence on affidavit that they

had spent Rs. 1,00,000/-  for medical  treatment of her son including

transportation, attendant charges, funeral expenses, etc.  She further

stated  in  her  evidence  on  affidavit  that  her  deceased  son  was  a

businessman  by  profession  dealing  with  grocery  items  and used to

earn Rs. 10,000/- per month.  
She further stated in her evidence on affidavit that her

son named named Kartik Roy by leaving behind herself, his wife i.e.

claimant No.1 and one minor son namely Santimon Roy as his family

members / dependents.  She further stated in her evidence on affidavit

that her deceased son named Kartik Roy was the sole earning bread

earner of the family and due to untimely death of the deceased entire

family is suffering mentally as well as financially.  
She further stated in her evidence on affidavit that at the

time of accident offending motor cycle bearing registration No.AS-17-

A/7123 was duly insured with OP No.1 i.e. Oriental Insurance Company

Limited, Dhubri Branch and insurance policy is valid upto 04-02-2017

covering the date of the accident. She prayed before the Hon’ble Court

to award compensation amounting to Rs. 20,00,000/- along with 9%

interest  on the awarded amount from the date of  institution of  this

case till its realisation.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had

stated that she did not witness the accident.  She further stated in her

cross examination that she cannot able to say date of the accident and

registration number of the offending vehicle.  She further stated in her

cross  examination  that  accident  occurred  within  jurisdiction  of

Kokrajhar district under Kazigaon P.S.  She further stated in her cross

examination  that  she  had  not  submitted  voter  identity  card,  ration

card, etc to prove the actual age of the deceased.  She also denied in
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her cross examination that her deceased son was more than 50 years

at the time of accident.  She also denied in her cross examination that

accident  took  place  due  to  negligence  of  her  son  and  as  a  result

insurance  company  is  not  liable  to  pay  any  compensation  to  the

claimants.
CW-3  Dudh  Kangal  Roy  an  independent  witness  in  his

evidence on affidavit had stated that he know the deceased Kartik Roy

who  died  in  a  motor  vehicular  accident.   He  further  stated  in  his

evidence on affidavit that he is the eye witness of the accident in which

Kartik Roy sustained injury and ultimately died during the treatment

period.   He  further  stated  in  his  evidence  on  affidavit  that  on

25.04.2016 at about 11:00 A.M. while she was standing at Suparighat

Tiniali in front of a Pan Shop and he noticed that kartik Roy along with

his friend Yusuf Ali were proceeding on foot by the side of NH-31 from

Suparighat towards Panbari Oil Depot and reached Panbari Army Camp

under Kazigaon P.S.  at  that time rider of the motor cycle No.AS-17-

A/7123  proceeding  in  the  same  direction  in  a  rash  and  negligent

manner knocked down the Kartik  Roy and Yusuf  Ali  and as a result

kartik Roy and Yusuf Ali sustained multiple grievous injuries.  
He further stated in his evidence on affidavit that after the

accident he along with other people reached the place of occurrence

and sent  the  injured  to  Dhubri  Civil  Hospital  for  necessary  medical

treatment  but  considering  seriousness  doctor  of  the  said  hospital

referred the injured to GMCH, Guwahati / Barpeta Medical College &

Hospital and accordingly injured was admitted Barpeta Medical College

& Hosptial but considering the serious nature of injury sustained by the

injured named Kartik Roy injured was referred to GMCH, Guwahati but

unfortunately Kartik Roy died on 29-04-2016 during the treatment at

GMCH, Guwahati.
He further stated in his evidence on affidavit that after the

accident police of Kazigaon P.S. enquired the matter and recorded his

statement and others.  He further stated in his evidence on affidavit

that deceased Kartik Roy was aged 34 years and was a businessman

by profession dealing with grocery items at Daligaon and his monthly

incomes  was  Rs.  10,000/-.   He  further  stated  in  his  evidence  on
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affidavit  that  due  to  death  of  Kartik  Roy  irreparable  loss  has  been

caused.  He further stated in his evidence on affidavit that claimant

should  get  adequate compensation from the owner /  insurer  of  the

offending vehicle for the death of Kartik Roy.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he is an illiterate person and he cannot able to say what is

written in his evidence on affidavit.  He denied in his cross examination

that he has not witnessed the accident.  He also cannot able to say

registration number of  the offending vehicle.   He also denied in his

cross examination that accident took place due to negligence of the

deceased.  That offending vehicle was a motor cycle.  He also denied in

his cross examination that there was no negligence on the part on the

part  of  the  driver  of  the  motor  cycle.   He  denied  in  his  cross

examination that deceased Kartik Roy had no income.  It is not a fact

that police did not record his statement in the connected GR Case.  He

also  denied in  his  cross  examination  that  due to  negligence  of  the

deceased himself the said accident took place.
Learned counsel on behalf of OP insurance company did

not adduce any evidence but counsel of the insurance company had

submitted  written  argument  with  a  copy  to  other  side.   The  main

contentions  of  the  written  argument  submitted  by  OP  side  are  as

follows:
That above noted MAC Case No.234/16 arises out of the

alleged  accident  which  took  place  on  25.04.2016  on  NH-31  near

Panbari  under  Kazigaon P.S.  in  the district  of  Kokrajhar,  Assam.  As

alleged  motor  cycle  No.AS-17-A/7123  involved  in  the  accident  as

alleged, motor cycle knocked down two persons.  One of them named

Kartik Roy, husband of the claimant No.1 and two other witnesses as

CW-2 and CW-3.  That except some documents from ext-1 to ext-23

and counsel of the insurance company had cross examined the said

witnesses.   CW-1  i.e.  wife  of  the  deceased  admitted  in  her  cross

examination that her house is situated in the district of Kokrajhar and

accident took place under Kazigaon P.S. in the district of Kokrajhar so

this Tribunal has no jurisdiction to try this case.  
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Learned counsel on behalf of insurance company further

stated  in  their  written  argument  that  CW-1  admitted  in  cross

examination  that  accident  took  place  on  25.04.2016  and  FIR  was

lodged  on  07.05.2016  i.e.  13  days  after  the  accident.   So,  it  was

suggested to the witness that owner, driver and insurer of the motor

cycle were impleaded as parties with conspiracy and there is delay in

lodging  the  FIR.   According  to  OP  insurance  company  there  is  a

conspiracy  and  motor  cycle  No.AS-17-A/7123  was  impleaded  as

offending vehicle in the FIR causing the accident.  CW-1 also admitted

in  her  cross  examination  that  she  did  not  personally  witnessed the

accident and whatever stated in her evidence on affidavit is based on

information from others.   It  was suggested to the said witness that

accident  took  place  due  to  contributed  negligence  of  Kartik  Roy

deceased although she denies but the OP insurance company desire to

said  that  accident  took  place  due  to  complete  fault  of  negligence

contributed  by  the  deceased otherwise  by  accident  on  motor  cycle

generally question of death of pedestrian does not arise. 
CW-1 stated there was rash and negligent driving on the

part of the driver of the motor cycle.  Claimant side admitted in her

cross examination that she has not submitted any income certificate of

her  deceased  husband.   Claimant  side  could  not  submit  income

certificate as her husband has no income and OP desire to state that in

even of calculation of compensation income of the deceased may be

taken as Rs.  3,000/-  per month i.e.  notional  income.  Claimant side

failed  to  submit  voter  identity  card,  ration  card,  pain  card,  etc  to

corroborate the age with the P.M. Report and as per counsel of the OP

insurance company age of the deceased at the time of accident was

about 50 years and in order to suppress the actual age claimant had

intentionally had not submitted ration card,  pan card,  voter identity

card,  etc  and  so  multiplier  13  will  be  taken  to  calculation  of

compensation.  
The  husband  of  the  claimant  named  Kartik  Roy  since

deceased have no income and no income certificate and no permanent

employment has been submitted.  So the question of future prospect

does not arise.  Further OP insurance company is not liable to pay any
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interest on the amount of award as there was no fault or delay on the

part  of  the  company.   OP  insurance  company  desire  to  state  that

deceased contributed cent percent to the cause of accident and there

was no rash and negligent  driving on the part  of  the driver  of  the

offending vehicle and so case is liable to be dismissed and claimant is

not entitled to get any compensation from the OP insurance company.
Perused  the  evidence  adduced  by  the  claimant  side

minutely.   Perused  also  exhibited  documents.   Claimant  side  had

exhibited and proved the certified copy of FIR vide ext-1.  As per FIR on

the date of the incident i.e. on 25.04.2016 at about 11:00 A.M. while

Kartik Roy along with his friend Yusuf Ali was coming from Suparighat

to  Panbari  Oil  Depot  through  NH-31  near  Panbari  Army  Camp  one

motor cycle bearing registration No.AS-17-A/7123 coming in the same

direction had dashed the injured named Kartik Roy and his friend from

back side and as a result both of them sustained grievous injuries and

ultimately Kartik Roy died at GMCH, Guwahati.
Claimant side had exhibited Charge Sheet vide ext-2.  As

per  certified  copy  of  Charge  Sheet  police  after  completion  of

investigation had submitted Charge Sheet against Tasimuddin Talukdar

i.e. OP No.2 owner cum driver of the motor cycle No.AS-17-A/7123 and

police after completion of investigation had submitted Charge Sheet

against OP NO.2 U/s. 279/338/304-A IPC. 
 Claimant side had exhibited P.M. Report vide ext-3.  As per

P.M. Report age of the deceased at the time of accident was 34 years.

Claimant side had exhibited MVI Report vide ext-4.  As per MVI Report

due  to  aforesaid  accident  motor  cycle  was  damaged  and  shock

observer  found  bond  rear  view  of  the  mirror  also  found  damaged.

Claimant side had exhibited Seizure List vide ext-5.  As per ext-5 police

had seized the offending motor  cycle bearing registration No.AS-17-

A/7123 and front side of the motor cycle was damaged at the time of

seizure.  Claimant side had exhibited other vehicular documents like

registration certificate, insurance policy.  All the vehicular documents

are  found valid  including registration certificate,  driving licence and

policy document.  As per insurance certificate insurance policy of the



15

vehicle No.AS-17-A/7123 was valid with effect from 05.02.2016 to mid

night of 04.02.2017 covering the date of the accident.
Claimant side had also exhibited Form No.54 Report.  As

per Form No.54 Report insurance policy is valid upto 04.02.2017.  As

accident took place on 25.04.2016 so insurance policy is valid covering

the date of the accident.  As per Form No.54 Report driving licence of

the  driver  is  also  valid  upto  01.01.2024  covering  the  date  of  the

accident.  
 Claimant side had also exhibited birth certificate of minor

son of the claimant No.1 named Santimon Roy.  As per birth certificate

date of birth of the said child is 12.10.2010 so son of the deceased at

the time of accident was minor.  Claimant side had submitted Trade

Licence vide ext-8.  As per Trade Licence issued by Tax Collector of

Debitola  Ancholik  Panchayat  claimant  had  grocery  shop  at  Dalgaon

village  and  Panchayat  authority  had  collected  tax  in  respect  of  his

shop.
Claimant  side  had  exhibited  Discharge  Sip.   As  per

Discharge Slip issued by Dhubri Civil Hospital claimant was referred to

Barpeta  Medical  College  &  Hospital  /  GMCH,  Guwahati  for  better

treatment.   Accordingly  claimant  was  treated  in  Barpeta  Medical

College & Hospital  in  OPD Department and later  he was treated at

GMCH, Guwahati.  Claimant side had exhibited death certificate vide

ext-11.  As per death certificate cause of death of the deceased was

due  to  severe  head  injury.   Claimant  side  had  submitted  CT  Scan

Report vide ext-4.  As per CT Scan Report husband of the claimant No.1

named Kartik  Roy sustained injury and study reveals  humerage left

region with similar contusion in left temporal left.  There is traumatic

shaft, there is depressed fracture in the right parietal bone.  Learned

counsel on behalf of OP insurance company objected not to accept all

the vouchers.
I have perused the vouchers and found that said vouchers

are issued by Guwahati  Medical  College & Hospital  and there is  no

overwriting in the said vouchers.  Same are acceptable and claimant is

entitled to get compensation on the basis of the aforesaid bills and

vouchers regarding treatment of the deceased prior to his death.  So,
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claimant is entitled to get compensation amounting to Rs. 1,826/- for

bills  and  vouchers  prior  to  death  of  the  deceased in  hospital.   So,

claimant is entitle to get compensation in respect of the aforesaid bills

and vouchers regarding medical treatment of the injured in Guwahati

Medical College & Hospital, Guwahati.
As  per  claim petition  monthly  income of  the  deceased

before  his  death  was  Rs.  10,000/-  and  he  had a  grocery  shop.   In

support  of  his  profession claimant  side had exhibited Trade Licence

issued  by  Debitola  Anchalik  Panchayat.   As  per  ext-8  Panchayat

Authority had collected Rs. 300/- as he had a grocery shop at Dalgram

village  but  claimant  side  could  not  prove  monthly  income  of  the

deceased by obtaining any certificate from competent authority.   As

licence  fees  has  exhibited  by  the  claimant  is  not  establish  actual

income of  the  deceased before  his  death.   So,  I  treat  the  monthly

income of the deceased before his death notionally at Rs. 4,000/- per

month and accordingly his annual income comes to Rs. 4,000/- X 12 =

Rs. 48,000/-.  
Regarding actual age of the deceased claimant side could

not produce any age proof document like voter identity card, ration

card, pan card, etc except P.M. Report.  P.M. Report is not an authentic

document  to  prove  the  actual  age  of  the  deceased  at  the  time  of

accident.
Learned counsel on behalf of insurance company at the

time of cross examination of the CW-1 i.e. wife of the deceased had

suggested that age of the deceased at the time of accident was 50

years and same was denied by the aforesaid witness.   As claimant

could not produce any authentic document to prove the actual age of

the deceased at the time of  accident as age mentioned in the P.M.

Report is given on guess and that may be violation on the variation on

the either side.
Mother of the deceased named Parbati Bala Roy was the

claimant in this case as CW-2.  CW-2 in her evidence on affidavit had

mentioned that her age will be 55 years now.  So, if the age of the

mother of the deceased was 55 years at the time of accident so age of

the deceased cannot be 34 years as mentioned in the P.M. Report so on
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calculation  I  am  opinion  that  age  of  the  deceased  at  the  time  of

accident was 40 years.
Claimant  side  had  drawn  the  attention  of  the  Hon’ble

Supreme Court  decided in  Civil  Appeal  No.3483 of  2008 Smt.  Sarla

Verma & Others Vs. Delhi Transport Corporation & Others decided by

Hon’ble Supreme Court on 15th April, 2009.  As per aforesaid decision

of  Hon’ble  Supreme  Court  if  age  of  the  deceased  at  the  time  of

accident  was  40  years  so  multiplier  15  will  be  applicable.   So,  on

calculation it comes to Rs. 4,000/- X 12 X 15 = Rs. 7,20,000/-.
As  per  claim  petition  deceased  had  left  behind  three

dependents, No.1 wife, No.2 mother and No.3 minor son, in total three

dependents.  As per judgment of the Hon’ble Supreme Court decided in

the Sarla Verma’s case 1/3rd is to be deducted towards personal and

living expenses as numbers of dependents of family members is 2 to 3.

1/3rd of  Rs.  7,20,000/-  is  Rs.2,40,000/-  and  after  deducting  Rs.

2,40,000/- from Rs. 7,20,000/- it comes to Rs. 4,80,000/-. 
Claimant  side  had  drawn  the  attention  of  decision  of

Hon’ble  Supreme  Court  decided  in  2017  (4)  TAC  673  SC,  National

Insurance Company Limited Vs.  Pranay Sethi  & Others.   In  the said

citation Hon’ble Supreme Court gave some guidelines how to calculate

compensation  under  conventional  heads.   As  per  said  guidelines

claimant is entitled to get Rs. 15,000/- under the head of loss of estate,

Rs. 40,000/- under the head of loss of consortium as claimant No.1 lost

her husband due to said accident and Rs. 15,000/- under the head of

funeral  expenses.   Regarding  future  prospects  claimant  side  had

exhibited Trade Licence vide ext-8.  Claimant had a grocery shop at

Dalgram village and Panchayat Authority collected tax as Trade Licence

fees.  As deceased was aged about 40 years at the time of accident so

25% is to be added on the established income of the deceased towards

future  prospects.   Now,  25% of  Rs.4,80,000/-  is  Rs.  1,20,000/-  and

adding Rs. 1,20,000/- with Rs. 4,80,000/- it comes to Rs. 6,00,000/-.
Thus, in total, claimants are entitled to get Rs. 6,00,000/-

+  Rs.  15,000/-  +  Rs.  40,000/-  +  Rs.  15,000/-  +  Rs.  1,800/-  =  Rs.

6,71,800/- as compensation.
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ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

6,71,800/- (Rupees Six Lakhs Seventy One Thousand Eight Hundred)

only  to  the  claimants  payable  by  OP  No.1,  M/s.  Oriental  Insurance

Company Limited through an account payee cheque.  An interest at the

rate of 8% per annum is allowed on the total compensation from the

date of filing of claim petition i.e. 18-08-2016 till realisation.

    Given under my hand and seal of this court this 22nd day of May,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

MAC Case No.234/2016

Claimant’s witness : CW-1 Joytara Barman @ Joytara Roy

  CW-2 Parbati Bala Roy

  CW-3 Dudh Kangal Ray

 Exhibits 

Ext-1 Certified copy of FIR

Ext-2 Certified copy of Charge Sheet

Ext-3 Certified copy of P.M. Report

Ext-4 Certified copy of MVI Report



19

Ext-5 Certified copy of Seizure List

Ext-6 Accident  Information  Report  in  Form

No.54

Ext-7 Birth Certificate

Ext-8 Trade Licence

Ext-9 & 10 Discharge cum Referral Slips

Ext-11 Cause of Death

Ext-12 Pathological Report

Ext-13 Requisition Slip

Ext-14 MDCT Scan Report

Ext-15 Serum Test Report

Ext-16 to 18 Medical Slips

Ext-19 to 28 Cash Memos

   Member: MACT: Dhubri. 


