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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.276/2012

Parties:-

1.Mahbub Ali
S/O: Md. Alhas Jonab Ali
2.Khurshid Alom
S/O: Mahbub Ali
Both are R/O:
VILL: Jharabori
P.S: Krishnai
Dist: Goalpara, Assam

..Claimant

Vs.

1.Md. Bayzid Hussain

(Owner cum driver of Star Bus No.AS-18-C/2377)

2.Universal Sompo General Insurance Company Limited
(Insurer of the Star Bus No.AS-18-C/2377) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri P. Patwary & Sri Sunil Agarwal, Advocates for the claimant

None appeared for OP No.1

Sri Dibakar Ghosh, Advocate for OP No.2

Date of argument:  24-04-2019

Date of judgment:  20-05-2019
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Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident  which occurred on 26-07-2011 at  about  9:15  A.M.  on NEC

Road near Deoli Bazar in front of Garo Basti under Lakhipur P.S. in the

district of Goalpara, Assam.
Claimant’s  case  in  brief  is  that  on  26-07-2011  when

claimant along with wife Kursina Bibi were travelling as occupants of a

Tata Sumo No.ML-18-C/2377 from Agia towards Fulbari bazaar on NEC

Road in front of Garobasti near Lakhipur P.S. in the district of Goalpara,

Assam at about 9:15 A.M. one Star Bus bearing registration No.AS-17-

C/2377  which  was  being  driven  by  its  driver  in  a  high  speed  and

reckless manner and after overtaking another vehicle dashed their Tata

Sumo resulting death of wife of the claimant No.1 on the spot.  Driver

of  the vehicle,  another  occupant  also died in the said accident and

claimant  also  sustained  multiple  grievous  injuries.   Claimant  side

further stated in his claim petition that accident took place due to rash

and negligent driving by the driver of the offending Star Bus No.AS-18-

C/2377  and  it  was  duly  investigated  by  the  police  and  accordingly

Lakhipur  P.S.  Case  No.334/11  U/s.  279/338/304-A/427  IPC  was

registered and charge sheeted against the driver of the offending Star

Bus.  There was no fault on the part of the driver of the Tata Sumo in

driving the vehicle and it was the only driver of the Star Bus for whose

fault accident took place.  
 Claimant side further stated in his claim petition that at

the time of accident age of the deceased was 40 years who was a brick

filed  labour  working  at  Guwahati  and  used  to  earn  Rs.  9,000/-  per

month and out of the said income she used to contribute Rs. 6,000/-

per month for maintenance of the family.  Claimant side further stated

in his claim petition that deceased was the sole earning member of the

family  who  left  behind  two  dependents  including  him  and  his  son.

Details of the legal representatives are clearly mentioned in para-22 of

the claim petition.  After the accident he became totally helpless and
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there is none to look after the family and they are now running the

family with acute financial hardship and borrowing from others.  
Claimant side further stated in his claim petition that he

had  filed  another  case  bearing  MAC  Case  No.275/12  claiming

compensation for the injuries sustained by him in the said accident and

said case was disposed of in Lok Adalat on 12-12-2015.
Claimant side further stated in his claim petition that in

respect of the aforesaid accident an FIR was lodged at Lakhipur P.S.

and  Lakhipur  P.S.  had  registered  a  case  vide  Lahipur  P.S.  Case

No.338/11 U/s. 279/338/304-A/427 UPC was registered and police after

completion of investigation had submitted Charge Sheet against the

driver of the offending Star Bus.  There was no fault on the part of the

driver of the Tata Sumo in driving his vehicle.  It was only driver of the

Star  Bus for  whose fault  the accident  took place.   Claimant  prayed

before  the  Hon’ble  Court  to  award  compensation  amounting  to  Rs.

10,00,000/-  along with interest for the death of  his wife in a motor

vehicular accident.
On receipt of the petition an MAC Case was registered and

summon was issued to the opposite parties.  On receipt of the summon

OP No.1 did not turn up, hence this case proceeded ex-parte against

him.
Insurer of the offending vehicle had appeared through his

counsel  and  filed  written  statement.   The  main  contentions  of  the

written statement submitted by OP No.2 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be rejected, that claim

petition is bad by principle of estoppels, waiver and acquiescence and

liable to be dismissed, that claim petition is baseless, speculative and

hence not entertainable under law, that answering OP does not admit

the alleged accident  and also denies that  the alleged accident  was

caused  due  to  rash  and  negligent  driving  of  the  vehicle  allegedly

insured with answering OP, that the material allegations made in the

above petition are false and petition is not maintainable either on facts

or in  law or under the given circumstances,  hence claim petition is

liable to be dismissed in limine with costs against the respondents, that
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answering OP does not admit and denies all the allegations made in

the  claim  petition  and  petitioner  is  required  to  proof  of  allegations

except those which are specifically admitted hereunder, that driver of

the  vehicle  alleged  insured  with  OP  insurance  company  was  not

holding valid and effective driving licence at the time of accident and

further has not satisfied requirements of  rule No.3 of  Central  Motor

Vehicles Act, 1989.  OP owner had handed over the possession of the

vehicle to the said driver and had contravened the provision of the act

and rules framed there under and had committed breach of the terms

and conditions of the insurance policy.  OP hereby further submits that

as per Section 134 (c) of M.V. Act, 1988 it is the mandatory duty of the

insured to furnish the particulars of the policy, date, time and place of

accident,  particulars  of  the  deceased  and  name  of  the  driver  and

particulars of the driving licence but insured has not complied with the

statutory  demand,  hence  answering  OP  is  not  liable  to  pay  any

compensation and case is liable to be dismissed against the answering

OP for non compliance of  statutory demand, that the answering OP

does  not admit the contents of para-3 of the claim petition, hence

claimant is put its strict proof thereof, that as regard to para-8 & 9 of

the claim petition answering OP hereby submits that claimant or the

relevant official may be issued necessary directive to cause production

of  the  police  report  or  the  relevant  papers  for  the  claim  to  be

substantiated, that the answering OP denied the statement laid down

in para-6 of the claim petition, hence claimant is put its strict proof

thereof, that the P.M. Report and other papers may be directed to the

petitioner to be produced for the statement forwarded in para-11, 12 &

13 of the claim petition to be substantiated, that answering OP at this

stage  unable  to  admit  whether  interest  of  the  vehicle  allegedly

involved in the accident was insured with answering OP at the relevant

time of accident unless further and better particulars regarding policy

is directed to be produced by the owner of the vehicle, otherwise OP

insurance company is not responsible to pay any compensation, that

road permit / route permit, registration certificate, valid and effective

driving licence may be directed to be produced by the owner otherwise



5

it shall  be presumed that there is a statutory violation of the policy

condition,  hence  answering  OP  is  not  responsible  to  pay  any

compensation and the claim, if any, is also subject to the compliance of

Section 64 VB of Insurance Act, that at the time of accident driving

licence of the driver was not valid and also permit of the vehicle was

not  covered,  hence  answering  OP  is  not  responsible  to  pay  any

compensation to the claimant.  OP prayed before the Hon’ble Court to

dismiss the claim petition with costs in favour of the answering OP.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-18-C/2377 (Star

Bus)  and  wife  of  the  claimant  died  due  to  said

accident?
2 Whether the offending vehicle was insured with M/s.

Universal Sompo General Insurance Company Limited

at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

 In this case claimant side had examined two witnesses.

OP side did not adduce any rebuttal evidence.

Heard arguments on behalf of both sides.

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision. 

In  the  aforesaid  case  claimant  side  had  examined  two

witnesses.  OP insurance company did not adduce any evidence.

Evidence led by claimant side are briefly discussed.

CW-1  Mahbub  Ali  claimant  No.1  in  his  evidence  on

affidavit  had  stated  that  he  had  filed  this  case  along  with  his  son
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claiming compensation for the death of his wife Kursina Bibi who died

in a motor vehicular accident which took place on 26-07-2011 under

Lakhipur P.S. in the district of Dhubri, Assam.  He further stated in his

evidence on affidavit that on 26-07-2011 while he along with his wife

Kursina Bibi  were travelling as occupants of  a Tata Sumo No.ML-18-

C/2377 from Agia towards Fulbari and when their vehicle reached near

Deouri Bazar on NEC Road in front of Garobasti under Lakhipur P.S. in

the district of Goalpara, Assam at about 9:15 A.M. at that time one Star

Bus bearing registration No.AS-18-C/2377 which was being driven by

its driver in a high speed and reckless manner and after overtaking

another vehicle dashed the Tata Sumo vehicle resulting death of his

wife on the spot.  The driver of the vehicle, another occupant also died

in the accident and he also sustained multiple grievous injuries in the

said accident.  
 He  further  stated  in  his  evidence  on  affidavit  that  that

immediately after the accident police from Lakhipur P.S. rushed to the

place  of  occurrence  and  with  the  help  of  local  people  and  eye

witnesses of the accident took the dead body of his wife to Goalpara

Civil Hospital where necessary P.M. examination was conducted.  
 He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending Star Bus No.AS-18-C/2377 and which was duly investigated

by  the  police  and  accordingly  Lakhipur  P.S.  Case  No.334/11  U/s.

279/338/304-A/427 IPC was registered and police after completion of

investigation  had submitted Charge  Sheet  against  the  driver  of  the

offending Star Bus.  There was no fault on the part of the driver of the

Tata Sumo in driving the vehicle and it was only due to fault of the

driver of the Star Bus the aforesaid accident took place. 
 He further stated in his evidence on affidavit that his wife

was 40 years old at the time of her death who was a brick filed labour

working at Guwahati and used to earn Rs. 9,000/- per month and out of

the  said  amount  she  used  to  contribute  Rs.  6,000/-  per  month  for

maintenance  of  the  family.   He  further  stated  in  his  evidence  on

affidavit that deceased named Kursina Bibi was the principal earning

member  of  the  family  who  left  behind  two  dependents  including
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himself and his son.  Details of the legal representatives are clearly

mentioned in para-22 of the claim petition.  
 He further stated in his evidence on affidavit that he had

filed another case bearing MAC Case No.275/12 claiming compensation

for the injuries sustained by him in the said accident and said case was

disposed of in Lok Adalat on 12-12-2015.  He prayed before the Hon’ble

Court  to  award  compensation  amounting  to  Rs.  10,00,000/-  as

compensation along with interest for the death of his wife in a motor

vehicular  accident.   Claimant  side  had  exhibited  some  documents

through his evidence.  Ext-1 to 4 are certified copy of FIR, ext-5 is the

certified copy of Seizure List, ext-6 to 9 are certified copy of Charge

Sheet, ext-10 to 12 are certified copy of P.M. Report.  Annexure-1 is the

copy of Form No.54 Report.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that accident took place on 26-07-2011 under Lakhipur P.S. near

Deouli Bazar.  He further stated in his cross examination that he had

not  submitted  any death  certificate  to  prove  that  deceased  named

Kursina Bibi  was his wife.   He denied in his cross examination that

Kursina  Bibi  was  not  his  wife.   He  further  stated  in  his  cross

examination that at the time of accident he was a passenger of the

aforesaid Tata Sumo vehicle.  He denied in his cross examination that

driver  of  the  Tata  Sumo  vehicle  drove  the  vehicle  rashly  and

negligently and dashed the Star Bus resulting the said accident.  He

denies  in  his  cross  examination  that  there  was  a  head on  collision

between  Tata  Sumo  and  Star  Bus  resulting  the  said  accident.   He

denied in his  cross examination that  driver  of  the Star  Bus had no

driving  licence,  route  permit  and  insurance  policy  and  as  a  result

Universal Sompo General Insurance Company Limited is not liable to

pay  any  compensation  to  the  claimant.   He  denied  in  his  cross

examination that whatever compensation is awarded it is to be realised

from the owner of the vehicle.
CW-2  Gajiur  Rahman  a  neighbouring  people  in  his

evidence on affidavit had stated that he know the claimant as well as

deceased in the instant case.  He further stated in his evidence on
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affidavit that on 27-07-2011 at about 9:15 A.M. while he was walking

by the side of the NEC Road near Deouri Bazar in front of Garobasti

under Lakhipur P.S. in the district of Goalpara, Assam, at that time he

noticed one Star Bus bearing registration No.AS-18-C/2377 which was

being driven by its driver in a high speed and reckless manner and

after overtaking another vehicle dashed against the Tata Sumo vehicle

resulting death of the victim named Kursina Bibi who was one of the

occupants of  the Tata Sumo vehicle.   In  the said  accident  claimant

Mahbub Ali also sustained grievous injuries.  Driver of the Tata Sumo

and another occupant of the Tata Sumo also died in the said accident.  
He further stated in his evidence on affidavit that after the

accident local people gathered there and police personal from Lakhipur

P.S. also rushed to the place of accident and took the dead body of the

victim to Goalpara Civil Hospital.  He further stated in his evidence on

affidavit that accident took place due to rash and negligent driving by

the driver of the offending Star Bus No.AS-18-C/2377 and it was duly

investigated  by  the  police  and  accordingly  Lakhipur  P.S.  Case

No.334/11  U/s.  279/338/304-A/427  IPC  was  registered  and  charge

sheeted against the driver of the offending Star Bus.  There was no

fault and negligent on the part of the driver of the Tata Sumo in driving

the vehicle and it was only the driver of the Star Bus for whose fault

the accident took place.  He further stated in his evidence on affidavit

that in connection with the aforesaid accident police of Lakhipur P.S.

had recorded his statement as eye witness of the occurrence. 
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that claimant is his co-villager.  He further stated in his cross

examination  that  accident  took  place  about  8:30  /  9:00  A.M.  near

Deouli Bazar in the district of Goalpara.  He further stated in his cross

examination that he was the seller of battle nut.  He denied in his cross

examination that he is a procured witness of the claimant as claimant

is his co-villager.  He further denied in his cross examination that he

came to the court to depose false evidence.  He denied in his cross

examination that he has not seen the accident.
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Perused  the  evidence  adduced  by  the  claimant  side

minutely.   Perused  also  exhibited  documents.   In  the  instant  case

claimant side had exhibited following documents namely certified copy

of  FIR,  certified  copy  of  Seizure  List  of  the  connected  police  case,

certified copy of Charge Sheet, certified copy of P.M. Report.  As per

certified copy of Seizure List which is exhibited in this case vide ext-5.

As per  ext-5 Bus No.AS-18-C/2377 stands in the name of  Md. Baijit

Hussain and registration certificate of the said vehicle is valid upto 30-

09-2011 and permit number of the said vehicle is valid upto 03-03-

2014 and certificate of fitness is also valid upto 28-02-2013.  As per

aforesaid exhibit vehicle No.AS-18-C/2377 (Star Bus) was insured with

Universal  Sompo General  Insurance Company Limited and insurance

policy is valid upto 15-02-2012 and the driving licence of the driver is

valid  upto  26-11-2011.   As  accident  took  place  on  26-07-2011  so

insurance policy is valid covering the date of the accident and other

vehicular  documents  like  registration  certificate,  permit,  fitness

certificate, driving licence of the driver of the offending vehicle is also

valid covering the date of the accident.   So, OP No.2 insurer of the

offending vehicle is liable to pay compensation to the claimant.
Claimant  side  had  submitted  certified  copy  of  Charge

Sheet vide ext-6.  As per ext-6 police after completion of investigation

had submitted Charge Sheet against the driver of the Star Bus i.e. OP

No.1  U/s.  279/338/304-A/427  IPC  and  police  after  completion  of

investigation  had  found  materials  against  the  accused  person  that

aforesaid accident took place due to rash and negligent driving by the

driver of the offending vehicle.  As a result of the said accident one of

the passenger of  the bus i.e.  wife of the claimant died due to said

accident.  Although Charge Sheet is not a conclusive proof regarding

guilt  of  the  person  but  evidence  adduced by the  parties  is  vital  to

decide the liability.  
In the instant case both the witnesses had corroborated

each other that on the date of the accident i.e. on 27-06-2011 at about

9:15 A.M. one Star Bus bearing registration No.AS-18-C/2377 driven by

its driver in a rash and negligent manner dashed the Tata Sumo vehicle

and as a result of the said accident wife of the claimant and driver of
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the Tata Sumo and another passenger died.  Although OP insurance

company at the time of cross examination of the claimant No.1 had

suggested that aforesaid accident took place due to negligence of both

the vehicles as accident took place due to collision of both the vehicles.

Although  OP  insurance  company  had  suggested  that  accident  took

place  due  to  head  on  collision  between  Tata  Sumo  and  Star  Bus

resulting the said accident but OP insurance company did not adduce

any  rebuttal  evidence  to  prove  the  same.   Except  giving  some

suggestions OP insurance company did not adduce any evidence by

adducing DW either through their investigator or any officials of the

company that the accident took place due to collision between Tata

Sumo and Star Bus resulting the said accident.
Claimant  side  had  exhibited  P.M.  Report.   As  per  P.M.

Report  age of  the deceased at  the  time of  accident  was  40  years.

Although claimant had exhibited P.M. Report vide ext-10 but at the time

of cross examination of CW-1 claimant side did not challenge that age

mentioned in the P.M. Report of the deceased is not correct so age

mentioned in the P.M. Report is to be determined as correct age to

assess the compensation in this case.
Claimant  side  had  submitted  a  decision  of  Hon’ble

Supreme Court decided in Civil  Appeal No.3483 of  2008, Smt. Sarla

Verma & Others Vs. Delhi Transport Corporation Limited & Others.  In

the said citation Hon’ble Supreme Court  held that if  the age of  the

deceased is 40 years at the time of accident so multiplier 15 will be

applicable  in  this  case.   It  is  mentioned  in  the  said  citation  that

multiplier No.15 will be applicable in the age group of 36 to 40 years.

As  deceased  was  aged  about  40  years  at  the  time  of  accident  so

multiplier 15 will be applicable in this case.  
Regarding  income  claimant  side  had  mentioned  in  his

claim petition that monthly income of the deceased was Rs. 9,000/- per

month  as  she  was  a  brick  filed  labour  working  at  Guwahati  but  in

support  of  income  claimant  side  had  failed  to  prove  by  any

documentary evidence that actual income of the deceased at the time

of accident was Rs. 9,000/-.  As admitted by the claimant in his claim

petition that deceased was a brick field labour so I treat income of the
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deceased  notionally  at  Rs.  4,000/-  per  month  and  accordingly  his

annual income comes to Rs. 4,000/- X 12 = Rs. 48,000/-.
Claimant  side  had  mentioned  in  his  claim petition  that

deceased left behind him and his son as dependents.  As deceased left

behind  two  persons  as  dependents  as  per  claim petition  so  as  per

citation of the Hon’ble Supreme Court  decided in the Sarla Verma’s

case 1/3rd is  to  be  deducted  towards  personal  and living  expenses.

1/3rd of Rs. 48,000/- is Rs. 16,000/- and after deducting Rs. 16,000/-

from Rs. 48,000/- it comes to Rs. 32,000/-.
Now,  multiplying  Rs.  32,000/-  by  the  appropriate

multiplier 15 it comes to Rs. 32,000/- X 15 = Rs. 4,80,000/-.
Claimant side had also cited another decision of Hon’ble

Supreme Court decided in 2017 (4) TAC 673 SC, National  Insurance

Company Limited Vs. Pranay Sethi & Others.  In the said case Hon’ble

Supreme Court gave some guidelines how to calculate compensation

under the conventional heads.  As per aforesaid guidelines claimant is

entitled to get compensation amounting to Rs. 15,000/- under the head

of loss of estate, Rs. 15,000/- under the head of funeral expenses.  As

claimant had lost his wife due to the said accident so he is entitled to

get consortium amounting to Rs. 40,000/- under the head of loss of

consortium.  Regarding  future  prospects,  as  deceased  is  a  self-

employed an addition of 25% of the established income is to be added

as deceased was aged between 40 to 50 years at the time of his death.
Now,  25% of  Rs.  4,80,000/-  is  Rs.  1,20,000/-  and  after

adding Rs. 1,20,000/- with Rs. 4,80,000/- it comes to Rs. 6,00,000/-.
Thus, in total, claimants are entitled to get Rs. 6,00,000/-

+  Rs.  15,000/-  +  Rs.  15,000/-  +  Rs.  40,000/-  =  Rs.  6,70,000/-  as

compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

6,70,000/- (Rupees Six Lakhs Seventy Thousand) only to the claimant

payable by OP No.2, M/s. Universal Sompo General Insurance Company

Limited through an account payee cheque.  An interest at the rate of
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8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 20-12-2012 till realisation.

       Given under my hand and seal of this court this 20 th day of May,

2019

Member, MACT, Dhubri.        Member,  MACT,

Dhubri.

APPENDIX 

MAC Case No.276/2012

Claimant’s witness : CW-1 Mahbub Ali

  CW-2 Md. Gajiur Rahman

 Exhibits 

Ext-1 to 4 Certified copy of FIR

Ext-5 Certified copy of Seizure List

Ext-6 to 9 Certified copy of Charge Sheet

Ext-10 to 12 Certified copy of P.M. Report

Annexure-I Copy of Form No.54

   Member: MACT: Dhubri. 
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