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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.348/2007

Parties:-

Md. Ainul Ali @ Jainur Ali
S/O: Mamud Ali
VILL: Charaimari (Bijoynagar)
P.S: Palasbari
Dist: Kamrup (Assam)
Permanent Address:
Ward No.4, Gauripur
Dist: Dhubri, Assam

..Claimant

Vs.

1.Sri Pravin Kr. Jain

(Owner of the Truck No.AS-01-C/1041)

2.The Oriental Insurance Company Limited 
CDO III, Chandmari, Guwahati ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri P. Patwary, Advocate for the claimant

Sri M.C. Nath, Advocate for OP No.1

Sri S.K. Das, Advocate for OP No.2

Date of argument:  24-04-2019

Date of judgment:  16-05-2019

Judgment 
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This  claim petition  has  been  filed  by  the  claimant  U/s.

163-A  of  M.V.  Act  for  granting  compensation  in  respect  of  motor

vehicular  accident  which  occurred  on  14-01-2007 at  6:30  P.M.  near

Gate No.2 Girsingh under Paharkhman Out-Post under Nangpu P.S. in

the state of Meghalaya.
Claimant’s  case  in  brief  was  that  on  14-01-2007  while

claimant  was  driving  the truck No.AS-01-C/1041 and when the said

truck  reached  near  Gate  No.2  Girsingh  (Jirang)  under  Paharkhman

police O/P under Nangpu P.S. in the state of Meghalaya suddenly due to

mechanical failure truck went beyond his control and fell down into a

deep goerge.  Claimant side further stated in his claim petition that

immediately after the accident local villagers gathered there and with

the help of police personal of Nangpu P.S. rescued him and took him in

a unconscious condition to Nangpu Hospital where after taking first aid

he  was  referred  to  GMCH,  Guwahati  where  he  remained  as  indoor

patient from 15-01-2007 to 24-01-2007.
Claimant side further stated in his claim petition that as a

result of the said accident he sustained multiple grievous injuries No.1

compound fracture bi malloolar of right leg, No.2 fracture of calcanus

left  foot,  No.3  dislocation  of  left  shoulder  joint.   Besides  the  above

injuries claimant also sustained other soft  tissue injuries in different

parts of his body.  Claimant side further stated in his claim petition that

he was in the regular check up of the doctors of GMCH, Guwahati and

lastly he was treated by Dr R.N.  Chakaraborty,  Orthopedic Surgeon,

Panbazar,  Guwahati  and  after  careful  examination  doctor  issued

medical certificate and assessed the permanent disability sustained by

him to the extent of 40%.
Claimant further stated in his claim petition that his right

leg  was  operated  in  GMCH,  Guwahati  and  nailing  (Iron  Plate)  was

inserted in his right leg to stabilize the fracture bones.  But even then

there is a mal union of the bones which has resulted in shortening of

his right leg by one inch.  The iron plate is still inside his leg and future

course of treatment will be required to remove the iron plate for which

additional  expenditure  of  Rs.  30,000/-  is  required.   Claimant  side

further stated in his claim petition due to the injuries sustained in the
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accident and due to shortening of his right leg by one inch along with

deformity  of  right  foot  and  left  shoulder  joint  causing  limping  in

walking, restriction of movement of right shoulder joint and inability of

weight  bearing  capacity  by  the  right  leg  as  well  as  left  shoulder

resulted in permanent disability.   Claimant side further stated in his

claim petition that he sustained above injuries due to accident arising

out of said truck No.AS-01-C/1041.
Claimant side further stated in his claim petition that in

respect  of  the  aforesaid  accident  Nongpu P.S.  duly  investigated  the

case and registered a case vide Nongpoh P.S. Case No.10(1)/07 U/s.

279/337/338/427/304-A IPC and the accident was inevitable one and it

could  not  be  unavoidable  as  accident  occurred  due  to  mechanical

failure.
Claimant side further stated in his claim petition that at

the time of accident he was 40 years old and was working as a driver

of the truck No.AS-01-C/1041 which was owned by Sri Pravin Kr. Jain of

Palasbari who used to pay him monthly salary of Rs. 4,000/- but after

the accident and due to above injuries he had lost his profession as a

driver as well as working capacity and earning capacity permanently.

Claimant side further stated in his claim petition that he had incurred

expenditure amounting to Rs. 1,20,000/- for his medical treatment but

some  of  the  medical  prescriptions,  expense  vouchers  could  not  be

preserved due to mental tension and anxiety, etc.  However, expense

vouchers  of  Rs.  4,408.30  have  been  submitted.   Claimant  prayed

before  the  Hon’ble  Court  to  award  compensation  amounting  to  Rs.

8,00,000/- along with interest from the date of institution of this case

till realisation. 
On  receipt  of  this  claim  petition  an  MAC  Case  was

registered and summon was issued to the opposite parties.  On receipt

of this summon OP No.1 owner of the offending vehicle had appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.1 are as follows:
That this claim petition is not maintainable in its present

form and there is no cause of action, that the compensation claimed is

highly  exorbitant,  inflated,  abnormal  and without legal  and material
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basis, that the vehicle No.AS-01-C/1041 (Truck) alleged to be involved

in  the  accident  was  duly  insured  with  Oriental  Insurance  Company

Limited and insurance policy is valid covering the date of the accident,

that  averment  made in  para-15,  16,  9  &  14 are  admitted but  with

regard to other paras the answering OP has no direct knowledge and

they are  matters  of  record  which  claimant  is  required  to  prove  the

same, that since the vehicle was duly insured at the relevant time of

accident  with  Oriental  Insurance  Company  Limited  and  insurance

policy is valid covering the date of the accident so answering OP is not

liable  to  pay  any  compensation  to  the  claimant  and  whatever

compensation is awarded it is to be paid by the insurer of the vehicle.

Under the above facts and circumstances OP No.1 prayed before the

Hon’ble Court to exonerate him from liability to pay any compensation

to the claimant.
OP No.2  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.2 are as follows:
 That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be rejected, that claim

petition is barred by principle of estoppels, waiver and acquiescence,

hence it is liable to be dismissed, that the answering OP does not admit

the alleged accident and also denies the alleged accident was caused

due to rash and negligent driving of the vehicle allegedly insured with

answering  OP,  that  claim  petition  is  inflated,  excessive,  abnormal

without having any legal  basis,  that the answering OP at this stage

unable to admit whether interest of the vehicle allegedly involved in

the accident was insured with answering OP at the relevant time of

accident unless further and better particulars regarding the policy is

directed to be produced by the owner of the vehicle and failure on the

part of the owner of vehicle and the claimant is required to furnish the

policy particulars as proof of the liability of the answering OP, name of

the answering OP is liable to be struck off from the claim petition, that

route  permit  /  road  permit,  valid  and  effective  driving  licence,

registration  document,  fitness  certificate  may  be  directed  to  be
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produced by the owner of the vehicle otherwise it shall be presumed

that  there  is  statutory  violation  of  the  policy  condition  and  hence

answering  OP is  not  responsible  to  pay  any compensation  and the

claim,  if  any  is  also subject  to  the compliance of  Section 64 VB of

Insurance Act,  that the answering OP craves leave to file additional

written statement, if required.  
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-01-C/1041

(Truck) and  claimant  sustained  injuries  due  to  said

accident?
2 Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

 In the instant case claimant side had examined only one

witness.  OP side did not adduce any evidence. 

Heard arguments on behalf of both sides. 

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Ainul Ali @ Jainur Ali in his evidence on affidavit had

stated that he had filed this case U/s. 163-A of M.V. Act for claiming

compensation for the injuries sustained by him in a motor vehicular

accident which took place on 14-01-2007 under Nongpoh P.S. in the

state of Meghalaya.  He further stated in his evidence on affidavit that

on 14-01-2007 while he was driving the truck No.AS-01-C/1041 and

when the said truck reached near Gate No.2 Girsingh (Jirang) under
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Paharkhman police O/P under Nongpoh P.S. in the state of Meghalaya

suddenly due to mechanical failure truck went beyond his control and

fell  down into a deep goerge.  He further stated in his evidence on

affidavit  that immediately after the accident local  villagers gathered

there and with the help of police personal of Nongpoh P.S. rescued him

and  took  him  in  a  unconscious  condition  to  Nongpoh  Hospital  and

considering seriousness of  injuries  sustained by him doctor  referred

him to GMCH, Guwahati for better treatment and accordingly he came

to GMCH, Guwahati and doctor admitted him in the GMCH, Guwahati as

an indoor patient on 15-01-2007 and discharged from hospital on 24-

01-2007 and thereafter he was under continuous treatment.

Claimant side further stated in his evidence on affidavit

that claimant sustained grievous injuries due to the said accident No.1

compound fracture bimalloolar of right leg, No.2 fracture of calcanus

left  foot,  No.3  dislocation  of  left  shoulder  joint.   Besides  the  above

injuries claimant also sustained other soft  tissue injuries in different

parts of his body.  He further stated in his evidence on affidavit that he

remained under regular check up of the doctors of GMCH, Guwahati

and  lastly  Dr  R.N.  Chakaraborty,  Orthopedic  Surgeon,  Panbazar,

Guwahati had treated him and after careful examination doctor issued

permanent  disablement  certificate  assessed  by  him  and  as  per

assessment of Dr R.N. Chakraborty he had suffered 40% permanent

disability.  
Claimant further stated in his evidence on affidavit that as

a  result  of  the  said  accident  his  right  leg  was  operated  in  GMCH,

Guwahati  and  nailing  (Iron  Plate)  was  inserted  in  his  right  leg  to

stabilize the fracture bones but even then there is a mal union of the

bones which are resulted in shortening of his right leg by one inch.  The

iron plate is still inside his leg and future course of treatment will be

required to remove the iron plate for which he required approximate

expenditure  of  Rs.  30,000/-.   He  further  stated  in  his  evidence  on

affidavit  that  due  to  the  injuries  sustained  by  him in  the  aforesaid

accident his right leg was shortened by one inch along with deformity

of  right  foot  and  left  shoulder  joint  causing  limping  in  walking,
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restriction  of  movement  of  his  right  shoulder  joint  and  inability  of

weight  bearing  capacity  by  the  right  leg  as  well  as  left  shoulder

resulted in permanent disability.
He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the  aforesaid  accident  police  of  Nongpoh P.S.  duly

investigated the accident and registered a case vide Nongpoh P.S. Case

No.10(1)/07 U/s. 279/337/338/427/304-A IPC.  The aforesaid accident

was unavoidable one and it could not be avoided as accident occurred

due to mechanical failure.
He further stated in his evidence on affidavit that at the

time of accident he was 40 years old and was working as a driver of

the truck No.AS-01-C/1041 which was owned by Sri Prabin Kr. Jain of

Palasbari  who used to pay monthly salary of Rs. 4,000/-  to him but

after the accident and due to the injuries he had lost his profession as

a driver as well as working capacity permanently.  Claimant side further

stated in his evidence on affidavit that he had incurred expenditure

amounting to Rs. 1,20,000/- for his medical treatment but some of the

medical prescriptions, expense vouchers could not be preserved due to

mental tension and anxiety, etc.  However, expense vouchers of Rs.

4,408.30 have been submitted.  Claimant prayed before the Hon’ble

Court to award compensation amounting to Rs. 8,00,000/- along with

interest for the injuries sustained by him in a motor vehicular accident.

Claimant  side  had  exhibited  following  documents.   Ext-1  is  the

Discharge Summary of  GMCH,  Guwahati,  ext-2  is  the Requisition of

Blood Bank, GMCH, Guwahati, ext-3 is the ECG Report, ext-4 & 5 are

Blood Test Reports, ext-6 is the ECG Report, ext-7 to 25 are Medical

Prescriptions, ext-26 to 41 are Medical Expense Vouchers amounting to

Rs.  4,408.30,  ext-42  is  the  Medical  Certificate  issued  by  Dr  R.N.

Chakraborty,  Orthopedic Surgeon, ext-43 is the Accident Information

Report  in  Form No.54,  ext-44 & 45 are  the X-Ray Reports,  material

exhibits- X-Ray Plates.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he was a driver by occupation.  He further admitted in his

cross examination that he had not submitted copy of driving licence in



8

the court.  He further stated in his cross examination that the vehicle

which was driven by him met with an accident.  He further admitted in

his  cross  examination that  he has not  submitted MVI  Report  in  the

court.   He  further  stated  in  his  cross  examination  that  he  had not

submitted any report to show that accident occurred due to mechanical

failure.   He  further  stated  in  his  cross  examination  that  he  had

submitted copy of  D/L in the court.   He had not enquired from the

competent authority whether D/L is valid at the time of accident.  He

further stated in his cross examination that he had lodged the FIR in

this case.  He further stated in his cross examination that accident took

place at 7:00 P.M. and immediately he informed the matter about the

accident to the owner of the vehicle.  He further stated in his cross

examination that he had not submitted any papers to show that he had

not submitted any claim petition in WC Forum.  He further stated in his

cross  examination  that  he  had not  submitted  any  salary  certificate

issued by the owner of the vehicle to prove the monthly salary of the

injured  at  the  time  of  accident.   He  further  admitted  in  his  cross

examination that he had not submitted any age proof document in the

court.   He  further  stated  in  his  cross  examination  that  accident

occurred at Jirang in Meghalaya but he had not submitted investigation

report of police in the court.  He further stated in his cross examination

that after the accident he was taken to Meghalaya Hospital and after

that he was referred to GMCH, Guwahati for better treatment and he

remained  as  indoor  patient  of  GMCH,  Guwahati  for  ten  days.   He

further stated in his cross examination that he had obtained ext-42 on

influenced in 2013.  He denied in his cross examination that there was

no swelling in his body and he did not suffer 40% disablement.  He also

denied in his cross examination that ext-45 X-Ray Report there is no

deformity found.  He further admitted in his cross examination that he

has not submitted X-Ray Plate in the court.  He further admitted in his

cross examination that he has not submitted any certificate issued by

Dr of GMCH, Guwahati who had treated him.  He denied in his cross

examination  that  ext-22  to  36  cash  memos  are  all  manufactured

documents.  He also denied in his cross examination that ext-8 to 20
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are all  manufactured.  He also denied in his cross examination that

there was  no shortening of  his  right  leg  due to  said  accident.   He

denied  in  his  cross  examination  that  he  is  not  entitled  to  get  any

compensation  from  the  claimant  side.   He  denied  in  his  cross

examination that he is now driving his vehicle.  He denied in his cross

examination that his claim is baseless.
In the instant case claimant side had examined only one

witness.  OP side did not adduce any evidence.  
Heard arguments on behalf of both sides.
Perused  the  evidence  adduced  by  the  claimant  side

minutely.  Perused also exhibited documents minutely.  As per Form

No.54 Report which is exhibited in this case as ext-43.  The vehicle in

question bearing registration No.AS-01-C/1041 (Truck) was insured with

Oriental Insurance Company Limited and insurance policy is valid with

effect  from  23-02-2006  to  22-02-2007  so  insurance  policy  is  valid

covering the date of the accident.  As per Form No.54 Report driving

licence of the driver of the offending vehicle is valid upto 17-04-2008

covering the date of the accident.  
Claimant  had  mentioned  in  his  claim  petition  that

claimant had sustained grievous injuries and after the accident he was

taken to GMCH, Guwahati and he remained as indoor patient from 15-

02-2007 to 24-01-2007 i.e. 10 days.  Claimant in his claim petition had

mentioned that he had sustained compound fracture and dislocation of

left  shoulder joint  and other soft  tissue injuries.   Claimant side had

submitted Discharge Certificate issued by GMCH, Guwahati.   As per

Discharge Certificate issued by GMCH, Guwahati which is exhibited in

this case as ext-1 claimant was admitted in the GMCH, Guwahati as

indoor  patient  on  15-01-2007  and  discharged  on  24-01-2007  and

doctor  diagnosed  compound  fracture  of  bi  malloolar  of  right  leg,

fracture of caleanus left foot and dislocation of left shoulder joint.
Claimant side had submitted series of Blood Bank Report,

ECG Report and other Medical Reports and vouchers and prescriptions.

Claimant in his claim petition had mentioned that as a result of the said

accident his leg was shortened by one inch along with deformity of left

shoulder joint causing limping in walking and restriction in movement

of left  shoulder joint and inability of weight bearing capacity by his



10

right  leg  as  well  as  left  shoulder  resulted  permanent  disability.

Claimant side also mentioned as a result of the said accident he had

sustained permanent disability and one orthopedic surgeon named Dr

R.N.  Chakraborty  had  submitted  his  report  vide  ext-42  opined  that

claimant  sustained  permanent  disability  to  the  extent  of  40%  but

claimant had failed to examine medical officer who had issued the said

certificate.  
In the instant case medical  officer who had treated the

injured was not examined.  So, non-examination of medical officer by

the claimant  injury sustained by the claimant  cannot  be treated as

permanent  disability.   Moreover,  medical  board  is  required  to  be

examined  to  assess  the  percentage  of  disability  suffered  due  to

accident.  In the instant case medial board was not examined to assess

regarding percentage of disability suffered by the injured.  In the case

of Raj Kumar vs. Ajay Kumar & Others decided by Hon’ble Supreme

Court in Civil  Appeal  No.8981 of  2010 Hon’ble Supreme Court  gave

some  guidelines  how  to  assess  percentage  of  disability.   In  the

aforesaid case Hon’ble Supreme Court opined that:
“Tribunal  should also act  with caution,  if  it  proposed to

accept the expert evidence of doctors who did not treat the injured but

who give ready to use disability certificates,  without proper medical

assessment.  There are several instances of unscrupulous doctors who

without treating the injured, readily giving liberal disability certificates

to help the claimants.  But where the disability certificates are given by

duly  constituted  Medical  Boards,  they  may  be  accepted  subject  to

evidence regarding the genuineness of such certificates.  The Tribunal

may invariably make it a point to require the evidence of the Doctor

who  treated  the  injured  or  who  assessed  the  permanent  disability.

Mere production of a disability certificate or Discharge Certificate will

not be proof of the extent of disability stated therein unless the Doctor

who treated the claimant or who medically examined and assessed the

extent of disability of claimant, is tendered for cross-examination with

reference to the certificate.  If  the Tribunal is  not satisfied with the

medical evidence produced by the claimant, it can constitute a Medical

Board (from a panel maintained by it in consultation with reputed local
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Hospital  /  Medical  Colleges)  and refer  the claimant  to  such Medical

Board  for  assessment  of  the  disability.   To  summarise  the  matter

Hon’ble Court held that all the injuries (or permanent disabilities arising

from injuries), do not result in loss of earning capacity.  Doctor who

treated an injured /  claimant or who examined him subsequently to

assess the extent of his permanent disability can give evidence only in

regard the extent of permanent disability.  The loss of earning capacity

is  something  that  will  have  to  be  assessed  by  the  Tribunal  with

reference to the evidence in entirety.”
In the instant case doctor who treated the injured was not

examined so ext-42 has no evidentiary value as Orthopedic Surgeon

who issued certificate was not examined in the court and he was not

cross examined by the counsel of the insurance company.  So, injury

sustained by the injured is to be treated as grievous in nature and not

permanent  disability  and  accordingly  claimant  is  entitled  to  get  Rs.

40,0000/- on the head of pain & sufferings.  Claimant side had also

submitted  bills  and  vouchers  amounting  to  Rs.  4,400/-  to  which

claimant is entitled to get.
Thus, in total, claimant is entitled to get Rs. 40,000/- + Rs.

4,400/- = Rs. 44,400/- as compensation.
OP  No.2  i.e.  Oriental  Insurance  Company  Limited  is

directed to pay compensation amounting to Rs. 44,400/- only to the

claimant along with 6% interest from the date of institution of this case

till realisation.
This MAC Case is accordingly disposed of.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

44,400/-  (Rupees  Forty  Four  Thousand  Four  Hundred)  only  to  the

claimant payable by OP No.2, M/s. Oriental Insurance Company Limited

through an account payee cheque.  An interest at the rate of 6% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 31-07-2007 till realisation.
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      Given under my hand and seal of this court this 16th day of May,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

 MAC Case No.348/2007

Claimant’s witness : CW-1 Ainul Ali 

 Exhibits 

Ext-1 Discharge  Summary  of  GMCH,

Guwahati

Ext-2 Requisition of Blood Bank

Ext-3 ECG Report

Ext-4 & 5 Blood Test Reports

Ext-6 ECG Report

Ext-7 to 25 Medical Prescriptions
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Ext-26 to 41 Medical  Expense  Vouchers  of  Rs.

4,408.30

Ext-42 Medical Certificate

Ext-43 Accident Information Report

Ext-44 & 45 X-Ray Reports

Material Exhibit: X-Ray Plate

   Member: MACT: Dhubri. 


