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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI. 

 

CRIMINAL APPEAL NO. 14/2019 

 

SANTOSH DAS  -APPELLANT 

VS.  

THE STATE OF ASSAM & 

COMPLAINANT  - RESPONDENTS. 

 

PRESENT:- DIPAK THAKURIA,  

                    SESSIONS JUDGE,  

                    DHUBRI. 

 

APPEARANCE: 

 A. U. AHMED, ADV FOR THE APPELLANT. 

 B. BASUMATARY, PUBLIC PROSECUTOR, FOR STATE. 

 K. HUSSEIN, ADV. FOR THE COMPLAINANT. 

 

DATE OF ARGUMENT:-   05-11-2019. 

DATE OF JUDGMENT :-   19-11-2019. 

 

JUDGMENT 

 

1. This appeal has preferred by appellant Santosh Das under section 374 of Cr. P. C. 

against the judgment and order passed by R. Bhattacharjee, learned Chief Judicial 

Magistrate, Dhubri on 24-05-2019 in connection with G. R. Case No. 402/2015 in 

which the learned CJM, Dhubri convicted and sentenced the accused.   

 

2. Facts of the case, in brief, are as follows: that the complainant/private respondent 

on 02-02-2015 filed a written ejahar before the Officer-in-charge of Dhubri police 

station with an allegation that the accused/appellant on previous date i.e. 0n 01-02-

2015 at around 4 p.m. attempted to commit rape on her minor daughter. When the 
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complainant/private respondent confronted with the accused, the accused attacked 

her and her husband by means of a dao and caused grievous hurt to her on her 

head and the face and head of her husband. Pursuant to the ejahar, a case being 

Dhubri P. S. Case No. 142/2015 under sections 376/511/325/34 IPC was registered 

and after investigation, the investigating officer submitted charge sheet against the 

accused/appellant to be prosecuted under sections 354/323/506 IPC.   

 
3. In the trial Court, the prosecution examined ten witnesses and at the end of trial, 

learned trial Magistrate found the accused guilty under section 354 IPC and 

convicted him accordingly and also sentenced him to go R. I. for two years and also 

directed to pay fine of Rs. 3,000/ in default another period of three months 

imprisonment.  

 

4. Being aggrieved at and dissatisfied with the judgment and order passed by ld. Chief 

Judicial Magistrate, Dhubri the accused/appellant preferred this appeal on various 

grounds like learned trial Magistrate misconceived the provision of section 354 IPC, 

did not consider the motive and intention of the accused, relied on the partisan and 

interested witnesses, avoided material contradictions and has prayed to set aside 

the impugned judgment and order.  

 
5. Notice was issued to the complainant who appeared through her engaged advocate.  

 
6. Case record from the trial Court was called for and received the same.  

 
7. On the day of the hearing engaged advocate of the complainant/private respondent 

remained absent without step. 

 
8. Heard argument advanced by learned counsel appearing for the appellant and 

learned Public Prosecutor. 

 

9. I have carefully perused the impugned judgment and order and entire case record 

of the trial Court.  

 
10. Learned counsel for the appellant has submitted that the case was concocted one 

and filed just to harass the appellant. While passing the impugned judgment learned 

trial Magistrate failed to appreciate the evidence on record and skipped the material 
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contradictions. Besides it, learned trial Magistrate should not believe the deposition 

of P. W. 3 who was not an eye witness. Learned trail Court believed the version of 

the interested as well as partisan witnesses and held the accused guilty. There is no 

criminal antecedent of the accused. The prosecution has failed to establish the 

offence against the accused under section 354 IPC. The conviction and sentence to 

the accused/appellant is bad in law; so, it requires to be set aside.  

 
11. Learned public prosecutor, on the other hand, has submitted that the prosecution 

examined altogether ten witnesses in the trial Court. The charge against the 

accused was under sections 354/323/506 IPC and learned trial Court found the 

accused guilty only under section 354 IPC. In a case under section 354 IPC the oral 

testimony of the victim girl is sufficient to hold the accused guilty. Learned trial 

Magistrate correctly appreciated the evidence on record and rightly convicted the 

accused/appellant. So, no interference from appellate Court is necessary. Hence 

prayed to dismiss the appeal. 

 
12. From the case record of the trial Court it appears that though the complainant filed 

the ejahar against four persons; but the investigating officer submitted charge sheet 

against accused Santosh Das under sections 341/294/323/354 IPC and learned trial 

Court after trial found the accused guilty under section 354 IPC and convicted and 

sentenced him accordingly. 

 
13. In a case of outraging the modesty of a woman, the evidence of the victim is very 

important. The prosecution examined the victim as P. W. 2. During investigation the 

statement of the victim girl was recorded by Judicial Magistrate under section 164 

Cr. P. C. and the prosecution exhibited the same as Ext. 2. P. W. 8 Rabiya Khatun, 

Home Guard who escorted the victim proved the same. Oral testimony of the victim 

shows that on the day of the incident she went to the river bank for playing with her 

friends. While she was playing, suddenly the accused came there and from behind 

he placed his hands on her breast and attempted to commit rape on her. She has 

further stated that she disclosed the incident to her mother who lodged the ejahar. 

From her cross-examination it appears that Sangita Das (P. W. 5) was with her at 

the time of incident. Her (P. W. 5) deposition shows that on the day of the incident 

while they were playing in the river bank, then accused arrived at the place and 

asked them to leave the place. So they left the place and suddenly the accused 
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caught the victim from back. The defence categorically cross-examined the victim 

girl and her friend. The victim in her cross-examination denied the suggestion of the 

defence that accused did not catch her from behind and touched her breast. She 

has confirmed that she told the incident to her mother. P. W. 5 in her cross 

examination has stated that she saw the accused for the first time on the day of the 

incident. In cross-examination she has further stated that at the time of the incident 

none was present except her. 

 

14. The evidence of the complainant (P. W. 1) who is the mother of the victim shows 

that her daughter told her that the accused touched her breast and tried to molest 

her and she filed the ejahar (Ext. 1).  

 
15. As stated earlier the statement of the victim was recorded by Judicial Magistrate 

during investigation. On perusal the statement of the victim recorded under section 

164 Cr. P. C. (Ext. 2) it appears that on 01-02-2015 at about 4.30 p.m. while she 

was playing with her friends in the bank of the river, then the accused attempted to 

commit rape on her. She told the incident to her mother.    

 
16. The prosecution examined the father of the victim girl as P. W. 3. He has simply 

corroborated the evidence of his wife. The prosecution examined independent 

witnesses, medical officer and the investigating officer.  

 
17. After conclusion of the prosecution evidence the statement of the accused was 

recorded under section 313 Cr. P. C. putting all the incriminating materials appear 

against him in the evidence and the accused simply denied the allegations and 

evidence on record. While he was asked whether he intended to say anything then 

he replied that he was innocent, committed no offence and the complainant filed a 

fabricated case against him in order to harass him.  

 
18. Learned trial Magistrate in his judgment elaborately discussed the evidence on 

record. 

 
19. As stated earlier the victim girl is the vital witness for the prosecution. As P. W. 5, 

the friend of the victim, was present on the spot; so her evidence is also important 

and the victim immediately reported the incident to her mother. So, evidence of the 
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mother of the victim is also important. 

 
20. From the evidence on record it transpires that the alleged incident took place on 01-

02-2015 at about 4.30 p.m. in the river bank of Brahmaputra. The victim was 

playing with her friends and then the accused arrived at the spot. According to the 

victim girl the accused from behind placed his hands on her breast. Her friend P. W. 

5 has also deposed that while they were playing, then the accused arrived at the 

spot and asked them to leave the place. Suddenly the accused caught the victim 

from her back. The evidence of mother of the victim girl has fully corroborated the 

evidence of the victim. Though the defence categorically cross-examined the above 

mentioned material witnesses; but the defence has failed to discard the main 

allegation that the accused placed his hands on the breast of the victim girl. The 

accused/appellant in his examination under section 313 Cr. P. C. has taken the plea 

that just to harass him a fabricated case was filed against him. But he has not 

disclosed in detail as to why the complainant intended to harass him by filing a 

fabricated case which at the sake of the reputation of her daughter.  

 

21. From the evidence on record it clears that the accused on the day of the incident 

placed his hands on the breast of the victim.  

 

22. In Rupam Deol Bajaj Vs. K. P. S. Gill 1996 Cr. L. J. 381 (SC) the Hon’ble 

Supreme Court has observed that “modesty is the quality of being modest and 

relation to woman means womanly propriety of behavior; scrupulous chastity of 

thought, speech and conduct. The word ‘modest’ in relation is defined as decorous 

in manner and conduct; not forward or lewd; shame fast.”    

 
23. In the case in hand the victim was a young girl and she was playing with her friends 

in the river bank, the accused caught her from behind and placed his hands on her 

breast. The intention of the accused was clear that he by touching the breast of the 

victim tried to insult her, lower down her in the society. So, the act of the accused 

person/appellant was nothing but outraged the modesty of the victim as defined in 

Indian Penal Code.   

 
24. In view of the above discussion and observation it is concluded that learned trial 

Magistrate committed no wrong holding the accused person/appellant guilty and 
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convicting and sentencing him under section 354 IPC. Learned trial Magistrate 

before sentencing the accused person/appellant considered the provision of 

Probation and Offenders Act and I find no infirmity in his findings. 

 
25. As a result, the appeal is dismissed. The impugned judgment and order is upheld.  

 
26. The accused person/appellant is directed to surrender before the trial Court on or 

before 18th December 2019 to serve out the sentence.  

 

27.  Return the case record of G. R. 402/2015 along with a copy of the judgment of this 

Court to the Court of learned Chief Judicial Magistrate, Dhubri.  

28. Given under my hand and seal of this Court today the 19th day of November 2019.  

 

       (D. Thakuria) 
       Sessions Judge, 
       Dhubri.  
            
  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


