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HEADING OF JUDGEMENT IN SESSIONS CASES: 

DISTRICT: DHUBRI. 

 

IN THE COURT OF SESSIONS JUDGE: DHUBRI. 

 

SESSION CASE NO: 145/2016 

UNDER SECTIONS: 4/5 E. S. ACT. 

 

                                          STATE OF ASSAM 

                                                     VS. 

                                          SAHJAHAN ALI 

 

                    PRESENT:-  DIPAK THAKURIA,  

                                          SESSION JUDGE, 

                                          DHUBRI.                                                                                     

 

                  APPEARANCES:-   

                              B. BASUMATARY. P. P. FOR THE STATE.                                                    

                              J. TALUKDAR, ADV. FOR THE DEFENCE. 

       

                  DATE(S) OF EVIDENCE:- 30-09-2016, 08-02-2017,  

                                                             23-05-2017, 17-06-2017, 

                                                             05-09-2017, 31-07-2018, 

                                                             04-10-2018, 19-03-2019, 

                                                              03-09-2019. 

                  DATE OF ARGUMENT:-    31-10-2019. 

                  DATE OF JUDGMENT :-    14-11-2019. 

 

J  U  D  G  E  M  E  N  T 

 

1. This Session case arises out of G. R. Case No. 1224/2011 under sections 4/5 of E. S. Act 

committed by N. J. Haque, ld. Addl. Chief Judicial Magistrate, Dhubri against accused 

Sahjahan Ali for possessing explosive in his shop.  
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2. The facts of the case, as revealed from the ejahar, in brief, are as follows:-That on 17-

01-2011 Rafiqul Islam, Assistant Sub-Inspector of Police, who was working at B. N. 

College police outpost under Dhubri police station filed a written ejahar against accused 

Sahjahan Ali stating that on 16-01-2011 at about 8.30 p.m. on the basis of the secret 

information of concealment of bomb in the shoe shop of Sahjahan Ali situated at 

Gaspara searched his shop and recovered a suspected crude bomb which was seized in 

presence of witnesses.  

 
3. The in-charge of B. N. College police outpost forwarded the ejahar to Dhubri police 

station where a case as Dhubri P. S. Case No. 580/2011 under sections 4/5 of ES Act 

was registered.  

 

4. The investigating officer recorded the statements of witnesses under section 161 Cr. P. 

C., arrested the accused and produced him in the Court, seized the recovered bomb, 

exploded the same with the help of expert, the remnant of the exploded bomb sent to 

FSL for forensic laboratory for examination. The I. O. by completing the investigation 

submitted charge sheet against the accused to prosecute him under sections 4/5 of E. S. 

Act. 

 
5. During investigation the accused was granted bail. 

 
6. Learned Addl. Chief Judicial Magistrate, Dhubri issued Court process to the accused 

person and in the event of his appearance he was allowed to remain on previous bail, 

copies were furnished to him and committed the case to this Court for disposal as the 

offences were exclusively triable by the Court of Session.  

 
7. After perusal the case record and the case diary and hearing learned counsels of the 

parties one of my learned predecessors was pleased to frame formal charge under 

sections 4/5 of E. S. Act against the accused. Charge so framed was read over and 

explained to the accused which he pleaded not guilty and claimed to be tried.  

 

8. The prosecution examined eleven witnesses including official witnesses and closed the 

evidence. The in-charge of B. N. College police outpost was examined as Court witness. 

 

9. After completion of the prosecution evidence and recording the evidence of the Court 

witness, the statement of the accused was recorded u/s 313 Cr. P. C. by putting 
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questions to him from all incriminating evidence appearing against him on record and 

thereby giving him an opportunity to meet the same. In response to which, the accused 

denied the allegations as well as evidence on record and also declined to adduce 

evidence in defence . 

 

10. Heard learned counsels appearing for the parties and perused the evidence on record. 

 

FOLLOWING POINTS HAVE BEEN SET UP FOR DETERMINATION 

 

Whether the accused on 16-10-2011 at his shop at village Gaspara under Dhubri 

police station kept explosive with intent to danger life or property and thereby the 

accused is liable to punish under section 4 of E. S. Act? 

 

Whether the accused on the same date time and place possessed explosive under 

suspicious circumstances and thereby the accused is liable to be punished under 

section 5 of E. S. Act?  

 

DISCUSSIONS ON THE POINTS FOR DETERMINATION AND THE DECISION 

ARRIVED THEREON WITH REASON: 

 

11. In order to establish the charge framed against the accused, the prosecution has 

examined eleven witnesses. Among them P. W. 1 Hafizur Haque, P. W. 2 Amzad Ali and 

P. W. 3 Sopiar Rahman are seizure witnesses. P. W. 4 Rofikul Islam is the complainant, 

P. W. 5 Naikhatra Bora is an expert of defusing bomb, P. W. 6 Nasiruddin Ahmed and P. 

W. 7 Dildar Hussein are police constables, P. W. 8 Pranjit Das is a police officer, P. W. 9 

Upen Bora is the forensic officer, P. W. 10 Dayal Narzary and P. W. 11 Rup Kumar 

Talukdar are investigating officers.  

 

12. C. W. 1 Chitta Ranjan Purkayestha is the in-charge of B. N. College police outpost. 

 

13. The defence examined none. Plea of the defence is total denial of the case.  

 
14. Learned public prosecutor during the course of argument has submitted that on being 

receipt secret information of keeping bomb in the shop of the accused, police personnel 

of B. N. College visited the shop of accused situated at village Gaspara and after search 
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found a crude bomb which was seized in presence of independent witnesses. The bomb 

was defused and exploded by the expert. The forensic expert proved that the recovered 

article was bomb. As the bomb was recovered in the shop of the accused; so, it is very 

much clear that the accused either had kept the bomb in his shop or had knowledge 

who kept the same. The prosecution has examined all the material witnesses who have 

supported the case of the prosecution. So, has prayed to hold the accused guilty in the 

framed charge. 

 
15. On the other hand learned counsel appearing for the defence has submitted that the 

shop of the accused is a public place and there is no restriction in entering into his shop. 

Some miscreants might keep some unwanted articles without knowledge of the accused 

and for which the accused cannot be held liable. Though the prosecution has claimed 

that the case was established; but the independent witnesses have not supported the 

case of the prosecution. The evidence of police personnel cannot be relied on as they 

are partisan witnesses. The allegation is very serious and the prosecution has to 

establish the charge against the accused seriously which the prosecution has failed and 

the accused deserves benefit of doubts. So, has prayed to acquit the accused.  

 
16. On perusal the case record it appears that on 16-10-2011 the then in-charge of B. N. 

College police outpost Rup Kumar Talukdar (P. W. 11) received secret information that a 

bomb was kept in a shop at village Gaspara. So he opened B. N. College police outpost 

G. D. Entry No. 340 dated 16-10-2011 (Ext. I) and moved to the spot and by searching 

the shop of the accused found a bomb inside the shop of the accused. He seized the 

bomb and brought the bomb to Dhubri police station with the accused. The bomb was 

defused by expert and on the next day Rafiqul Islam filed a written ejahar. After 

registration of the case he was entrusted to investigate the case. He arrested the 

accused, sent him to the Court, defused the bomb and its material sent to FSL for 

forensic laboratory.  

 
17. C. W. 1 Chitta Ranjan Purkayestha has proved the extract copy of G. D. Entry No. 340 

dated 16-10-2011 which has been exhibited and marked as Ext. I and also authenticated 

his signature thereon and marked as Ext. I (1).   

 
18. The contents of the Ext. I show that on 16-10-2011 at about 11 p.m. the then in-charge 

of B. N. College police outpost by receiving secret information keeping bomb and arms in 

a shop police went to the spot.  
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19. The materials on record show that with the in-charge of B. N. College TOP ASI Rafiqul 

Islam (P. W. 4) Head Constable Nasiruddin Ahmed (P. W. 6) and constable Dilbar 

Hussein were with the in-charge (P. W. 11). P. W. 4 Rafiqul Hussein on the next day 

lodged the formal ejahar which has been exhibited and marked as Ext. 3 and 

authenticated his signature there on as Ext. 3 (1). His deposition shows that after 

getting the secret information they searched the shoe shop of the accused and 

recovered a suspected bomb kept inside a black polythene bag. P. W. 6 and P. W. 7 

have also deposed that after searching the shop of the accused inside a black polythene 

bag a suspected bomb was recovered. P. W. 4 has deposed that in presence of 

witnesses they seized the bomb vide Ext. 1 and he put his signature in the seizure list. 

He prepared the sketch map which is exhibited and marked as Ext. 2. Ext. 2 (1) is his 

signature. In cross-examination P. W. 4 has confirmed that in the police team along with 

him and the in-charge, UBC Nasiruddin Ahmed, Dilbar Hussein and guard Jyotish Roy 

were present. He had not written the ejahar. He has denied the suggestion of the 

defence that nothing was recovered from the shop of the accused. P. W. 6 and P. W. 7 

in their cross-examination have also confirmed that they were team member of the 

operation. But they could not disclose the names of independent witnesses in whose 

presence the bomb was recovered. 

  

20. P. W. 1 Hafizul Haque is one of the independent seizure witnesses. He has deposed that 

on 16-10-2011 at about 11 p.m. he was sleeping in his house. Hearing a sound, he got 

up and came out from his house and then police asked him to put his signature in a 

blank paper. Ext. 1 is that paper and Ext. 1 (1) is his signature. In cross-examination he 

has deposed that he does not know what was seized by Ext. 1. His signature was 

obtained on road. P. W. 2 Amzad Ali is another seizure witness has also deposed that on 

the night of the incident after hearing commotion outside of his house he came out and 

then police obtained his signature in a blank paper. Ext. 1 (2) is his signature. P. W. 3 

Sopiar Rahman who happens to be another independent seizure witness has also 

deposed that on the night of the incident, police took his signature in a blank paper. Ext. 

1 (3) is his signature.  

 
21. The prosecution examined Naikhatra Bora (P. W. 5) who is an expert of defusing bomb. 

His deposition shows that on 17-10-2011 as per direction of Addl. S. P. Dhubri he visited 

College TOP and in protected area defused an improvised explosive Device (IED) and 

prepared the report which is marked as Ext. 4 and Ext. 4 (1) is his signature. In cross-



6 

 

examination he has stated that in his report he has not mentioned from whose 

possession the bomb was recovered. He did not receive any written requisition to defuse 

the bomb. He has not defused the bomb in presence of witnesses. P. W. 8 Pranjit Das 

who is a police officer is also an expert of defusing bomb. He along with Nakshitra Bora 

(P. W. 5) defused the IED. The materials left after defusing the IED were seized by 

Investigating Officer vide Ext. 5 seizure list where he put his signature as witness. Ext. 5 

(1) is his signature. In cross-examination he has also deposed that he had not seen the 

articles seized vide Ext. 5 in the Court.  

 
22. P. W. 9 Upen Bora is a Forensic Expert who has deposed that on 05-12-2011 while he 

was working as Deputy Director, Explosive Division, FSL, Assam received a parcel from 

his Director in connection with Dhubri P. S. Case No. 580/2011. The parcel consisted 

with one cylindrical black coloured object marked by them as Ext. A, 100 gms. Silver 

coloured crystalline substance marked by them as Ext. B, several numbers of broken 

glasses and blades, nails, stones and small sized steel balls altogether weighing 800 

grams, marked by them as Ext. C, one rectangular shaped carton surrounded by jute 

rope mixed with coal-tar marked by them as Ext. D, one 2.5 feet long twin electrical wire 

marked as Ext. E and a bundle of iron wire marked as Ext. F. Ext. A is a carbon rod, Ext, 

B give positive test for aluminum, potassium, sulphur and nitrate which together termed 

as firecracker composition and is treated as low explosive, Ext. C may be used as 

projectiles in an IED, Ext. D may be used as a contained for a low powered IED, Ext. E is 

active electric wire, Ext. F may be used as splinters of an IED. A low powered IED can be 

made in conjunction of Ext. B, C, D, E and F. Ext. 6 is his report and Ext. 6 (1) is his 

signature. Ext. 7 is the forwarding letter and Ext. 7 (1) is the signature of the then 

Director Dr. R. N. Khound which he is acquainted with.       

 

23. The prosecution examined Dayal Narzary (P. W. 10) who submitted the charge sheet 

against the accused under section 4/5 of E. S. Act after obtaining sanction from District 

Magistrate, Dhubri. Ext. 8 is the sanction given by District Magistrate, Dhubri and Ext. 9 

is the charge sheet where Ext. 9 (1) is his signature. His cross-examination shows that 

he did not visit the place of occurrence and also not examined any witness. 

 
24. From the evidence on record it emerges that a bomb was recovered by police which was 

defused by P. W. 5 and P. W. 8 and the expert Upen Bora (P. W. 9) examining the 

articles collected after defusing the bomb opined that the articles examined by him could 

make a low powered IED. So, there is no iota of doubt that the item defused by P. W. 5 
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and P. W. 8 was an IED.  

 
25. Now the moot question was whether the accused possessed the recovered IED or he 

has knowledge about keeping the IED in his shop situated at Gaspara and the 

prosecution is able to establish that police recovered the IED from the possession of the 

accused or not.  

 
26. The claim of the prosecution is that the accused kept the IED in his shoe shop. The in-

charge of College TOP received secret information and searched the shop of the accused 

wherefrom the IED was recovered. As stated earlier the in-charge of College TOP with 

other police staff moved to the spot by opening G. D. Entry No. 340 dated 16-10-2011 

(Ext. I) and seized the recovered IED on the basis of that G. D. Entry (Ext. I).The sketch 

map (Ext. 2) was prepared on the basis of G. D. Entry No. 340 dated 16-10-2011. Ext. 2, 

the sketch map of the place of occurrence shows that the officer who conducted 

preliminary investigation of the case shows the place of occurrence as A which is the 

grocery and shoe shop of the accused. Ext. 2 is silent actually from where of the shop of 

the accused the IED was recovered. The place of the occurrence is a shop which is a 

public place. Anybody can enter into the shop of the accused. Under such circumstances 

the prosecution has to establish that the accused himself kept the IED or he has 

knowledge that an IED was kept in his shop.  

 
27. In the case in hand the seizure of the recovered explosive from the shop of the accused 

is more important. The explosive was allegedly recovered at night. The prosecution 

examined three independent witnesses as seizure witness and the prosecution has 

claimed that in presence of the independent witnesses the suspected bomb was 

recovered. The prosecution examined all the independent seizure witnesses. On perusal 

the deposition of the independent seizure witnesses it appears that police obtained their 

signatures on the night of the incident in a blank paper. P. W. 1 has deposed that on the 

night of the incident he was sleeping and hearing a sound he came out from his room 

and he had been asked by police to put his signature in a paper where nothing was 

written. Likewise P. W. 2 Amzad Ali has also deposed that on the night of the incident 

hearing commotion he came out from his room and saw police on the road and on being 

asked he put his signature in a blank paper. P. W. 3 Sopiur Rahman has also deposed 

that on the night of the incident he found some police personnel in front of the shop of 

the accused. Seeing him police asked him to put his signature in a blank paper. The 

prosecution does not declare the seizure witnesses as hostile. So far seizure of the 
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explosive in presence of independent witnesses is concerned, the independent witnesses 

have not supported the seizure. In this context learned defence counsel has relied on a 

decision of the Hon’ble Gauhati High Court passed in Abdul Kasem and another vs. 

State of Assam (2014) 4 Gauhati Law Reports 41 where the Hon’ble Gauhati High 

Court has held that the conviction and sentence under sections 4 and 5 of ES Act cannot 

be maintained if the witnesses had not stated that any seizure was made in their 

presence. In the case in hand also the seizure witnesses have not stated that the seizure 

was made in their presence. Rather they have stated that they put their signatures in 

blank paper as police asked them to do so.  

 

28. The prosecution has failed to show that the accused himself kept the bomb in his shop 

or he had knowledge that a bomb had been kept in his shop. As stated earlier, the bomb 

was recovered inside the shop of the accused. In a shop, a good portion of place is open 

for general public and a portion is for the use of the shop keeper. Under such 

circumstances it is the duty of the prosecution to show from where the bomb was 

recovered. Was it from the place used by general public or from the place used by the 

shop keeper himself? The sketch map is also silent from where the explosive was 

recovered. The investigating agency has failed to collect cogent evidence that the 

accused was involved with any ante-social elements. If there was investigation that the 

accused was actively involved with any ante-social elements then his intention to keep 

the bomb in his shop could have been presumed against him. At least it could have been 

presumed that the accused had knowledge of keeping the bomb in his shop.    

 
29. The settled principle in criminal jurisprudence is that the prosecution has to establish the 

charge against the accused beyond all reasonable doubts. In the case in hand, after 

meticulous examination of the evidence on record I come to the safe conclusion that the 

evidences on record are not sufficient to hold the accused person as guilty. The general 

presumption in a criminal case is that the accused is innocent unless the contrary is 

proved and, in general, the more serious the crime the more clearly must it be proved. 

But there is another presumption that every man is to be presumed to have intended the 

natural and probable consequences of his acts. In all criminal trials, where the accused 

pleads “not guilty” the general rule is that the prosecution must prove the guilt of the 

accused beyond all reasonable doubt. The Hon’ble Supreme Court in Babu Singh vs. 

State of Punjab 1964 (1) Cri. L. J 566 (SC) has observed that in a criminal trial, the 

presumption of innocence is a principle of cardinal importance and so the guilt of the 
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accused must in every case be proved beyond a reasonable doubt. Probabilities, 

however strong and suspicious, however grave, can never take the place of proof.  In 

Sarwan Singh Ratan Singh v State of Punjab, AIR 1957 S. C. 637 the Hon’ble 

Supreme Court has observed that there may be an element of truth in the prosecution 

story against accused considered as a whole the prosecution story against the accused 

“may be true,” but between “may be true” and “must be true” there is inevitably a long 

distance to travel and whole of the distance must be covered, by the prosecution by 

legal, reliable and unimpeachable evidence before an accused can be convicted.  

 

30. Hence, coming to the decision on the points of determination, to sum up, in view of 

foregoing discussions and findings, I am of the considered opinion that the prosecution 

could not establish and prove the framed charge against the accused person beyond all 

reasonable doubts. The accused person, therefore, deserves benefit of doubt and hence 

he is acquitted of the charge on benefit of doubts and he is set at liberty.         

 
31. Destroy the seized articles after expiry of appeal or revision period. 

 
32. The liability of the bailor will remain in force for next six months as per law.  

 

33. Return the G. R. Case record to the committal Court with a copy of the judgment and 

order.  

 
34. Given under my hand and seal of this Court this the, 14th day of November 2019. 

 

 

        (D. Thakuria)  

        Sessions Judge, Dhubri. 
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IN THE COURT OF SESSION JUDGE: DHUBRI.  

  

SESSION CASE NO: 145/2016 

UNDER SECTIONS: 4/5 ES Act 

 

                                          STATE OF ASSAM 

                                                     VS. 

           SAHJAHAN ALI 

 

A  P  P  E  N  D  I  X 

A. Prosecution exhibits: 

Ext. 1   : Seizure list. 

Ext. 2  : Sketch map. 

Ext. 3  : Ejahar. 

Ext. 4  : Report of Bomb Expert. 

Ext. 5  : Seizure list. 

Ext. 6  : FSL Report. 

Ext. 7  : Forwarding letter. 

Ext. 8  : Sanction Order. 

Ext. 9  : Charge sheet.  

  

B. Defence Exhibits : Nil. 

  

C. Exhibits produced by the witness: 

 
Ext. I  : Extract copy of GD Entry No. 340 dated 16-10-2011.  

 

D. Prosecution   Witnesses: 

    P. W.1 :   Hafizul Haque, 

    P. W.2 :   Amzad Ali, 

    P. W.3 :   Sopiur Rahman, 

    P. W.4 :   Rofiqul Islam,  

    P. W.5 :   Naikhatra Bora, 

    P. W.6 :   Nasiruddin Ahmed, 
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    P. W.7 :   Dilbar Hussein, 

   P. W.8 :   Pranjit Das, 

   P. W.9 :   Upen Bora, 

   P.W.10:   Dayal Narzary & 

   P.W.11:   Rup Kumar Talukdar.  

 

            E. Defence Witness:   Nil. 

 

            F. Court Witness:     

               C. W. 1:  Chitta Ranjan Purkayestha.             

  

 

 (D. Thakuria )  

 Session Judge, Dhubri.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


