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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.276/2016

Parties:-

Asir Uddin Sk
S/O: Shital Sk
VILL: Salmara Part-IV
P.O: Bondihana
P.S: Fokirganj
Dist: Dhubri, Assam

..Claimant

Vs.

1.New India Assurance Company Limited

Club Road, Silchar – 788001,

Cachar, Assam

Represented by Divisional Manager,

Bongaigaon Division

P.O., P.S. & Dist: Bongaigaon, Assam

2.Altaf Uddin Ahmed
S/O: Alim Uddin Ahmed
Beltola Tiniali, Toyab Ali Path,
House No.5, Ward No.58
P.S: Beltola, Ghy, Kamrup, Assam
(Owner of the vehicle No.AS-01-EC/7494)

3.Zakir Hussain
S/O: Late Doulat Ali
VILL: Salpara
P.O: Dagaow
P.S: Juria
Dist: Nagaon, Assam
(Driver of the vehicle No.AS-01-EC/7494) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri
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Appearance:-

Sri Abdul Kuddus, Advocate for the claimant

Sri S.K. Das, Advocate for OP No.1

None appeared for OP No.2 & 3

Date of argument:  16.09.2019

Date of judgment:  17.10.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of M.V. Act read with rule -3 of Assam MAC Tribunal Rule, 1960 seeking

compensation  for  the injuries  sustained by the claimant  in  a  motor

vehicular  accident  which  occurred  on  14.06.2016  on  NH-44  near

Sonapur Mondir in Meghalaya.
Claimant’s  case  in  brief  was  that  on  14.06.2016  while

claimant was coming to Guwahati  from Silchar as a passenger of  a

vehicle No.AS-01-EC/7494 (Night Super Bus) and when the said vehicle

reached at Sonapur Mondir on NH-44 at about 9:30 P.M. due to rash

and negligent driving by the driver of the offending vehicle, the vehicle

met with an accident and the vehicle fell down in the deep gorge at

about 500 feet down.  As a result 25 passengers including driver of the

vehicle died on the spot.   As a result of  the said accident claimant

sustained left leg crush injury.
In respect  of  the aforesaid accident police came to the

place  of  occurrence  on  15.06.2016  and  took  the  injured  to  North

Eastern Indira Gandhi Regional Institute of Health & Medical Science,

Shillong at about 10:45 P.M.
Claimant side further stated in their claim petition that on

25.06.2016  an  amputation  was  done  at  left  leg  below  the  knee.

Claimant side further stated that one of his leg gone forever due to

said  accident.   Claimant  became  value  less  and  his  live  was  fully
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destroyed forever.  After the accident claimant became abnormal due

to severe injury.
In respect of the said incident claimant was admitted in

North  Eastern  Indira  Gandhi  Regional  Institute  of  Health  &  Medical

Science,  Shillong  on  15.06.2016  and  discharged  from  hospital  on

16.07.2016 and claimant was in hospital as an indoor patient for 32

days.  
In  respect  of  the  aforesaid  accident  a  police  case  was

registered vide Khliehriat P.S. UD Case No.16/16 and Umkiang P.S. GD

Entry No.09 dated 14.06.2016.
Claimant side further stated in their claim petition that at

the time of accident bus was duly insured with New India Assurance

Company Limited and insurance policy is valid upto 28.03.2017 with

effect from 29.03.2016.
Claimant side further  stated in their  claim petition that

claimant is a wage earner and he earned Rs. 300/- per day and Rs.

9,000/- per month and he has one wife, three daughters and one son.

Due to the aforesaid accident an amputation of claimant became bed

ridden and cannot earn any amount.  
Claimant  side further  stated in their  claim petition that

Associate  Profession  and  In-Charge  of  Orthopedic  and  Trauma

Department of North Eastern Indira Gandhi Regional Institute of Health

& Medical Science, Shillong issued disability certificate for amputation

of left leg below knee and detected 60% permanent disability.
Claimant side prayed before the Hon’ble Court to award

compensation  amounting  to  Rs.  30,00,000/-  as  compensation  for

spending whole life with his wife and three daughters and one school

going children.
On  receipt  of  the  claim  petition  an  MAC  Case  was

registered and summon was issued to the opposite parties.  On receipt

of the summon OP No.1 insurer of the offending vehicle had appeared

through his counsel and filed written statement.  OP No.2 owner of the

offending vehicle and OP No.3 driver of the offending vehicle did not

turn up, hence this case proceeded ex-parte against OP No.2 & 3.
OP No.1 insurer of the offending vehicle had filed written

statement.  The main contentions of the written statement submitted

by OP No.1 are as follows:
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That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that claim

petition  is  barred  by  the  principle  of  estoppels,  waiver  and

acquiescence, hence it is liable to be dismissed, that the claim petition

is  baseless,  speculative  and does  not  entertainable  under  law,  that

answering OP does not admit the alleged accident and also denies that

alleged accident was caused due to rash and negligent driving of the

vehicle allegedly insured with the answering OP, that accident, if any,

has been caused due to negligence contributed by the victim himself

and  hence  claim  against  New India  Assurance  Company  Limited  is

liable to be dismissed, that all  the material  allegations made in the

claim petition are false and petition is not maintainable either on facts

or in law and also under the given circumstances,  hence petition is

liable to be dismissed in limine with costs against the answering OP,

that the answering OP does not admit and denies all the allegations

made in the claim petition and claimant / petitioner is required to prove

the  same  with  documentary  evidence,  that  answering  OP  seeks

protection U/s. 147 and 149 of the M.V. Act, that medical certificate,

injury report and other papers and documents relating to the alleged

injury may be directed to the claimant / petitioner to have the papers

produced for the statement forwarded in para-11, 12 & 13 of the claim

petition to be substantiated, that the answering OP at this stage unable

to admit whether the interest of the vehicle allegedly involved in the

accident was insured with the answering OP at the relevant time of

accident unless further and better particulars regarding the policy is

directed to be produced by the owner of the vehicle, hence claimant or

the owner may be directed to cause production of the policy number to

substantiate the claim, that the route permit / road permit, valid and

effective driving licence,  registration document,  fitness certificate of

the vehicle be directed to be produced by the owner otherwise it shall

be presumed that there is statutory violation of the policy condition

and hence answering OP prayed before the Hon’ble Court not to be

held responsible towards any liability and claim, if any, is also subject
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to the compliance of section 64 VB of the Insurance Act, that answering

OP  craves  leave  to  file  additional  amended  written  statement,  if

necessary.  Under the aforesaid facts and circumstances answering OP

prayed before  the  Hon’ble  Court  to  dismiss  the  claim petition  with

costs  in  favour  of  the  answering  OP  and  for  this  act  of  kindness

answering OP is duty bound shall ever pray.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-01-EC/7494

(Night Super Bus) and claimant sustained injuries due

to said accident?
2 Whether the offending vehicle was insured with M/s.

New India Assurance Co. Ltd at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  instant  case  claimant  side  had  examined  three

witnesses including one official witness.  OP side did not adduce any

evidence.

Heard argument on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Asir Uddin Sk claimant in his evidence on affidavit

had  stated  that  he  is  the  claimant  of  the  above  noted  case.   On

14.06.2016  while  he  was  coming  to  Guwahati  from  Silchar  as  a

passenger  of  the  vehicle  No.AS-01-EC/7494  (Night  Super  Bus)  and

when the vehicle reached at Sonapur Mondir on NH-44 at about 9:30

P.M. due to rash and negligent driving by the driver of the aforesaid

vehicle met with an accident.  As a result of the said accident bus fell
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down into the deep gorge at about 500 feet down.  As a result  25

passengers including driver died on the spot.  Only nine passengers are

alive.  

He further stated in his evidence on affidavit that due to

aforesaid accident he had sustained left  leg crush injury.   Police on

15.06.2016 taken him to North Eastern Indira Gandhi Regional Institute

of Health & Medical Science, Shillong for necessary medical treatment.

He  further  stated  in  his  evidence  on  affidavit  that  on

25.06.2016 an amputation was done on his left leg below knee and his

leg is gone forever due to accident.  He further stated in his evidence

on affidavit that as a result of the said accident he became valueless

and his  future life  is  destroyed fully  forever.   After  the accident  he

became abnormal due to severe injury and hospital authority writes his

address without his knowledge.

He further stated in his evidence on affidavit that due to

aforesaid  accident  he  was  admitted  in  the  aforesaid  hospital  on

15.06.2016 and discharged from hospital on 16.10.2016, total period of

his stay in the hospital as indoor patient was 32 days.  

He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the  aforesaid  accident  police  registered  a  case  vide

Khliehriat  P.S.  UD Case  No.16/16 and Umkiang P.S.  GD Entry  No.09

dated 14.06.2016.

He further stated in his evidence on affidavit that at the

time  of  accident  bus  was  duly  insured  with  New  India  Assurance

Company Limited and insurance policy is valid upto 28.03.2017 with

effect from 29.03.2016.

He further stated in his evidence on affidavit that he was

a wage earner and he earned Rs. 300/- per day and Rs. 9,000/- per

month.
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He further stated in his evidence on affidavit that he has

one wife, three daughters and one son. Due to the aforesaid accident

and amputation he became bed ridden and cannot earn anything.

He  further  stated  in  his  evidence  on  affidavit  that

Associate Professor and I/C of Orthopedic and Trauma Department of

North  Eastern  Indira  Gandhi  Regional  Institute  of  Health  &  Medical

Science, Shillong issued disability certificate for amputation of left leg

below the knee and detected 60% permanent disability.

To prove this case he had exhibited following documents.

Ext-1  is  the Form No.54 Report,  ext-2 is  the GD Entry,  ext-3  is  the

disability certificate, ext-4 is the discharge paper, ext-5 is the voter

identity card, ext-6 to 8 are prescriptions, ext-9 is money receipt of Rs.

15,000/-, ext-10 is cash memo of Rs. 600/-, ext-11 is cash memo of Rs.

45/-, ext-12 is money receipt of Rs. 30,000/-.

He further stated in his evidence on affidavit that due to

aforesaid accident an amputation of his leg.  He maintains his family

due to acute financial hardship.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that the registration number of the offending bus is 7494.  He

further stated in his cross examination that he was a passenger of the

said bus but he had not produced bus ticket which was issued by the

owner of the bus to prove that he was a passenger of the said bus.  He

further stated in his cross examination that he does not know name of

the owner of the offending bus nor he remember the travel  agency

from which he had obtained ticket for  journey in the said bus.   He

denied in his cross examination that it is not a night super bus and he

has  not  produced  lists  of  passengers  on  the  date  of  the  alleged

occurrence along with his evidence on affidavit.  He denied in his cross

examination that he was not a passenger of the said bus.  He further

stated in his cross examination that he does not remember the date of

the  accident.   He  further  stated  in  his  cross  examination  that  on
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15.06.2016 he was admitted in North Eastern Indira Gandhi Regional

Institute  of  Health  &  Medical  Science,  Shillong  and  obtained  the

relevant information with reference to the insurer New India Assurance

Company Limited.  He further stated in his cross examination that he

cannot able to say whether document pertaining the offending vehicle

was  seized  by  the  police  or  not.   He  further  stated  in  his  cross

examination that  alleged occurrence took place  in between 9:00 to

9:30  P.M.   He  further  stated  in  his  cross  examination  that  he  had

commenced  his  journey  from  Silchar  and  accident  took  place  at

Sonapur, Meghalaya.  He further stated in his cross examination that

he cannot  able to  say distance between Sonapur and Shillong.   He

denied in his cross examination that there was no accident on the date

of the accident and there was no amputation on his left leg as a result

of  the  said  accident.   He  denied  in  his  cross  examination  that

document with regard to his treatment are not related to the present

accident.  He further stated in his cross examination that ext-9 to 11

are under objection.  As per ext-4 date of admission was 16.06.2016

and date of discharge was 16.07.2016.  He further stated in his cross

examination that he has not attended any school.  He denied in his

cross examination that he did not sustain 60% disability that has been

assessed  with  regard  to  the  injury  sustained  by  him  in  the  said

accident.  He further stated in his cross examination disability had not

been assessed by the medical board.  He further stated in his cross

examination that assessment of 60% disability is not true.  He denied

in his cross examination that ext-9 is fabricated document and ext-11

is also fabricated document.  He further stated in his cross examination

that after the accident he became unconscious and he is unable is say

how the accident had taken place.  He denied in his cross examination

that  no  accident  took  place  as  stated  by  him  in  his  evidence  on

affidavit.  That aforesaid accident took place due to rash and negligent

driving by the driver of the offending vehicle.  He further stated in his

cross examination that he cannot able to say whether driver of the

offending vehicle had proper and valid driving licence at the time of

accident  or  the owner of  the vehicle had a valid route permit.   He
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denied  in  his  cross  examination  that  he  is  not  entitled  to  get  any

compensation  from  insurance  company.   He  denied  in  his  cross

examination that he did not earn Rs. 9,000/- per month.

CW-2 Abdul Kuddus in his evidence on affidavit had stated

that he know the claimant as well as the injured.  He further stated in

his evidence on affidavit that on 14.06.2016 when the claimant was

coming to Guwahati from Silchar as passenger of a night super bus

bearing  registration  No.AS-01-EC/7494.   He  further  stated  in  his

evidence  on  affidavit  that  due  to  aforesaid  accident  25  passengers

including driver died on the spot.  Nine passengers only survive.

He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the  aforesaid  accident  claimant  sustained  left  leg  crush

injury and police after the aforesaid accident took him to North Eastern

Indira Gandhi Regional Institute of Health & Medical Science, Shillong

for necessary treatment.  

He  further  stated  in  his  evidence  on  affidavit  that  on

25.06.2016 an amputation was done on left leg below the knee and

after  the  accident  claimant  became  valueless  and  his  life  is  fully

destroyed forever and after the accident claimant became abnormal.

To  prove  this  case  claimant  side  had  exhibited  some

documents.  Ext-1 is the Form No.54 Report, ext-2 is the GD Entry, ext-

3 is the disability certificate, ext-4 is the discharge certificate, ext-5 is

the voter identity card, ext-6 to 8 are the prescriptions, ext-9 is the

money receipt of Rs. 15,000/-, ext-10 is cash memo of Rs. 600/-, ext-11

is cash memo of Rs. 45/- and ext-12 is money receipt amounting to Rs.

30,000/-.

Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 30,00,000/- along with interest for the

injuries  sustained  by  him  due  to  the  aforesaid  motor  vehicular

accident.
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Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he was a passenger in the offending bus.  He further stated

in his cross examination that he was an eye witness of the alleged

occurrence.  He further stated in his cross examination that injured is

his  cousin  and  a  day  after  the  aforesaid  accident  he  received  the

information regarding the injuries sustained by the victim in a road

traffic accident.  He further stated in his cross examination that he had

gone through documents pertaining the said bus.  He had procured all

documents regarding offending bus from the court.  He further stated

in his cross examination that he had obtained all the documents from

Khliehriat Court.  He further stated in his cross examination that he had

engaged advocate to collect the aforesaid documents from the court.

He further stated in his cross examination that he had submitted the

insurance  policy  in  respect  of  the  offending  vehicle  and  he  had

submitted  seizure  list,  ejahar  in  the  court.   He  denied  in  his  cross

examination that victim was not a passenger of the aforesaid bus.  He

does  not  know  whether  list  of  passengers  has  been  produced  in

evidence on affidavit or not.  He denied in his cross examination that

victim did not suffer any permanent disablement and amputation of his

left leg due to aforesaid accident.  He denied in his cross examination

that  income  of  Rs.  9,000/-  per  month  claimed  by  the  victim  as  a

monthly income is false.

CW-3  official  witness  Dr  Bhaskar  Bargohain,  Assistant

Professor HOD, Orthopedic Department, North Eastern Indira Gandhi

Regional Institute of Health & Medical Science, Shillong in his evidence

on affidavit  had stated that  on 01.09.2016 he was posted at  North

Eastern Indira Gandhi Regional Institution of Health & Medical Science,

Shillong  as  Assistant  Professor  of  Orthopedic  Department,  North

Eastern Indira Gandhi Regional Institute of Health & Medical Science,

Shillong.  

On 01.09.2016 he had issued a permanent disablement

certificate in favour of Asir Uddin Sk claimant of this case in respect of
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loco motor disability left leg below knee amputation, traumatic region

with 60% permanent disability.  He further stated in his examination in

chief that patient was admitted at North Eastern Indira Gandhi Regional

Institute of Health & Medical Science, Shillong and there is standard

operating  procedure  for  giving  such  certificate  consisting  three

members  after  following  national  guideline  he  had  issued  the  said

certificate  which  was  counter  signed  by  Superintendent  of  North

Eastern Indira Gandhi Regional Institute of Health & Medical Science,

Shillong.  Ext-3 is the said certificate.  Ext-3(i) is his signature and ext-

3(ii)  is the signature of Superintendent, North Eastern Indira Gandhi

Regional Institute of Health & Medical Science, Shillong which he know.

North Eastern Indira Gandhi Regional Institute of Health &

Medical  Science, Shillong is a Central  Government Institute which is

duly authorized to issued such certificate in case of single disability

opinion of the board is not mandatory but in case of multiple disability

board  is  required  to  be  constituted  to  issue  such  certificate.   The

aforesaid disability is visible disability.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he had not brought any guidelines as regard the issuance

of permanent disablement certificate.  He further stated in his cross

examination that he has not brought the standard operating procedure

under which disablement certificate has been issued.  He further stated

in  his  cross  examination  that  without  going  through  the  record  he

cannot  able  to  say  exact  date  of  admission  of  the  claimant  in  the

hospital.  He further stated in his cross examination that he has gone

through the EC Act and WC Act and Medical Jurisprudence and he has

gone through Schedule of the WC Act.

Amputation below knee as per WC Act is 40%.  He denied

in his cross examination that he had issued the disability certificate

without following standard operating procedure and beyond the law.

He denied in his cross examination that patient did not sustain 60%
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permanent disablement.  He further stated in his cross examination

that he does not feel to refer the matter to medical board despite the

fact medical board was available in the hospital.  He further stated in

his cross examination that while patient was admitted in the hospital,

hospital  authority  maintained bed head tickets.   CR number means

central  registered  number  maintained  by  the  record  section  of  the

hospital  and he  had not  brought  medical  records  in  the  court.   He

further stated in his cross examination that CR number mentioned in

the certificate is right.  Without going through the CR record he cannot

able to say specifically whether CR number is correct or not.  Name of

the consulting doctor are not mentioned in ext-3.  He denied in his

cross  examination  that  he  has  issued  60% permanent  disablement

certificate to accommodate the injured.  It is not a fact that he had

issued  60% permanent  disability  to  accommodate  the  patient.   He

further stated in his cross examination that he had issued disability

certificate although he had mentioned amputation only on left below

knee and other injury is not mentioned.

Heard learned counsel on behalf of both sides.

Learned counsel  on behalf  of  claimant  in  course of  his

argument had submitted that claimant has examined medical officer

who treated the injured and exhibited the said certificate issued by the

said medical officer.  After counter signature by Superintendent, North

Eastern Indira Gandhi Regional Institute of Health & Medical Science,

Shillong  the  said  certificate  was  issued  vide  ext-3  that  disability

certificate was issued in the name of claimant as per guidelines given

by Government of India, Ministry of Health & Family Welfare vide File

No.NEIGR/COD/MRD/27/16/104.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness.  At the time of cross examination he

admitted that  he did  not  bring standard operating procedure under

which disablement certificate has been issued.  Said witness further

stated in his cross examination that without going through the record
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he cannot bale to say exact date of admission of the claimant in the

hospital.  Said witness further admitted in his cross examination that as

per  WC  Act  amputation  below  knee  joint  is  to  be  treated  as  40%

disablement.   Said witness further admitted that there is  a  medical

board  in  the  said  hospital.   Although  patient  was  admitted  in  the

hospital but without constituting any medical board said certificate was

issued.

Learned  counsel  on  behalf  of  insurance  company  had

submitted that said certificate cannot be admitted and injury sustained

by  the  claimant  cannot  be  treated  as  permanent  disablement  and

percentage  of  disablement  cannot  be  60%.   Said  witness  himself

admitted that as per WC Act amputation below the knee joint is to be

treated as 40% disablement but he had issued certificate mentioning

that patient had sustained 60% disablement.

Learned  counsel  on  behalf  of  claimant  side  had  cited

some  decision  of  Hon’ble  Supreme  Court  decided  in  Civil  Appeal

No.3784 of 2011, Kumarush Vs. Divisional Manager, National Insurance

Company Limited & Others.

In  the  said  citation  Hon’ble  Supreme  Court  held  that

section 166 and 168 – Quantum of compensation – Personal injuries –

Injured aged about 20 years while proceeding on motor cycle as pillion

rider offending lorry dashed him from behind run over his right leg –

Leg amputated – Allegedly income is Rs. 6,000/- per month towards

loss of amenities of live and enhanced upto Rs. 3,00,000/- and towards

medical expenses Rs. 1,00,000/- and Rs. 50,000/- for conveyance and

Rs. 50,000/- for food and nourishment are allowed.

Claimant’s counsel has submitted that as per decision of

the Hon’ble Supreme Court in the aforesaid case compensation should

be granted in favour of the claimant.

Claimant  side  had  also  submitted  another  decision  of

Hon’ble Supreme Court decided in Civil Appeal No.2078 of 2015, New
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India Assurance Company Limited (Petitioner)  Vs.  Sukanta Behara &

Others (Respondents).

In  the  said  decision  Hon’ble  Supreme  Court  held  that

claimant was working as Senior Medical Officer in Bhilai Steel Plant and

petitioner  met  with  an  accident  and  ultimately  due  to  permanent

disability incurred by him his service was terminated on 29.08.2007.

He  incurred  60%  permanent  disability  owing  to  various  injuries

sustained in the accident.

The question is to be considered is to whether High Court

is justified in awarding compensation of Rs. 55,00,000/- without any

discussion and computation.  The approach of the High Court cannot

be said to be justified in such case of injury.  It is necessary to make

computation of compensation to be awarded on account of pecuniary

and non-pecuniary heads.  

Claimant  side  had  stated  in  his  argument  that

compensation should be granted to the claimant as per the citation of

Hon’ble Supreme Court.

Claimant  side  had  also  submitted  another  decision  of

Hon’ble Supreme Court  decided in Civil  Appeal  No.4880 of  2014,  V.

Mekala Vs. M. Malathi & Others.

In  the  said  decision  Hon’ble  Supreme  Court  held  that

claimant was a girl aged about 16 years – permanent disability at 70%

- injured girl studying in 11th standard – both legs – not able to sit with

cross legged – knee folding restricted – Rs. 6,000/- per month – tribunal

awarded compensation of Rs. 6,46,000/- which was enhanced to Rs.

8,22,000/-  -  appellant  is  a  brilliant  student  secured rank in  the 10th

standard  would have a better future in terms of education career to

acquire basis or master degree in professional course and could have

got  suitable  employment  –  monthly  income  assessed  being  two

meager Rs. 10,000/- was assessed to computation of just and suitable

compensation – appellant is also entitled to Rs. 50% increase towards
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future  prospects  of  income  –  total  amount  towards  loss  of  income

calculated  at  Rs.  22,68,000/-  -  amount  under  head  of  pain  and

suffering  enhanced  from  Rs.  1,00,000/-  to  Rs.  2,00,000/-  -

compensation towards amenity and attendant charge also enhanced

from Rs. 1,00,000/- to Rs. 2,00,000/- - amount of Rs. 2,00,000/- under

the head of loss of enjoyment and marriage prospects enhanced from

Rs. 2,00,000/- to Rs. 3,00,000/- - appellant also awarded Rs. 50,000/-

for  purchase  of  crutches,  Rs.  25,000/-  for  costs  of  litigation  –  total

compensation enhanced from Rs. 18,22,000/- to Rs. 30,93,000/- with

interest at 9% per annum.

Learned counsel  on behalf  of  claimant  in  course of  his

argument had submitted that compensation should be awarded to the

claimant  as  per  the  aforesaid  citations  of  Hon’ble  Supreme  Court

quoted earlier.

Learned  counsel  on  behalf  of  insurance  company  in

course  of  his  argument  had  submitted  that  aforesaid  permanent

disability certificate was issued by a doctor who is not authorized to

issue such certificate.  Said certificate was issued solely by Assistant

Professor HOD, Orthopedic Department, North Eastern Indira Gandhi

Regional  Institute  of  Health  &  Medical  Science,  Shillong  without

constituting any medical board.  Although said witness admitted in his

cross examination that medical board is there in the hospital but he

had not constituted any medical board to examine and assessed the

disability of the injured.

OP insurance  company had cited a  decision  of  Hon’ble

Supreme Court decided in Civil Appeal No.8981 of 2010, Raj Kumar Vs.

Ajoy  Kumar  &  Others  decided  by  Hon’ble  Supreme  Court  on  18 th

October, 2010.

In the said decision Hon’ble Supreme Court  had clearly

mentioned  that  before  issuance  of  any  permanent  disablement

certificate  constitution  of  medical  board  is  essential.   In  the  said

decision  Hon’ble  Supreme  Court  had  specifically  mentioned  that
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tribunal should act with caution, if  it  proposed to accept the expert

evidence of doctors who did not treat the injured but who come ready

to use disability certificate without proper medical assessment.  There

are  several  instances  of  unscrupulous  doctor  without  treating  the

injured radically giving disablement certificate to help the claimant but

whether  the  disablement  certificate  are  given  by  duly  constituted

medical board they may be accepted subject to the evidence regarding

the genuineness of such certificate.  Tribunal may invariably make the

point  to  require  the  evidence  of  doctor  who  treated  the  injured  or

assessed  the  permanent  disability.   Mere  production  of  a  disability

certificate will not prove the extent of disability stated therein unless

the  doctor  who  treated  the  claimant  or  medically  examined  and

assessed the extent of disability.  The said witness is cross examined in

respect of ext-3 by the counsel of the insurance company.  If tribunal is

not satisfied of the medical evidence adduced by the claimant it can

constitute  a  medical  board  from  the  panel  maintained  by  it  in

consultation with reputed local hospital / medical colleges and referred

the claimant to the said medical board for assessment of his disability.

In the instant case claimant side was not examined by any

medical board and doctor who issued certificate himself admitted in his

cross examination admitted that although medical board is there in the

hospital but he did not feel necessary to refer the said injury to medical

board but without constituting medical board he had issued the said

certificate  stating  inter-alia  that  claimant  had  sustained  60%

permanent disablement.  So, said certificate is not to be acceptable as

no  medical  board  was  constituted  to  examine  and  assess  injury

sustained by the claimant.

It  is  clear  from  the  other  evidence  that  claimant  was

admitted first  at Civil  Hospital,  Dhubri  and referred to higher centre

and accordingly  the  claimant  was  admitted  at  North  Eastern  Indira

Gandhi  Regional  Institute  of  Health  &  Medical  Science,  Shillong  on

16.06.2016  and  discharged  from  hospital  on  16.07.2016.   As  per

diagnosis of the doctor claimant had sustained crush injury on left foot.
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So, injury sustained by the injured is considered as grievous injury and

claimant had sustained crush injury and his leg was amputated due to

said injury.

As  claimant  was  in  hospital  for  one  month  in  North

Eastern Indira Gandhi Regional Institute of Health & Medical Science,

Shillong and spent considerable amount for his treatment so claimant

is entitled to get Rs. 2,00,000/- under the head of pain & sufferings.

Claimant  side  had  submitted  bills  and  vouchers

amounting to Rs. 45,600/- regarding his treatment to which claimant is

entitled to get.

Claimant  is  a resident of  Fakirganj,  Dhubri  and he took

treatment at North Eastern Indira Gandhi Regional Institute of Health &

Medical  Science, Shillong so he had to incur loss of expenditure for

transportation.  So, claimant is entitled to get Rs. 50,000/- under the

head of transportation charge.  Special diet during his long treatment

at North Eastern Indira Gandhi Regional Institute of Health & Medical

Science, Shillong amounting to Rs. 25,000/-.  Loss of income during the

period of treatment of one year Rs. 5,000/- X 12 = Rs. 60,000/-.

I have perused the other exhibited documents minutely.

Ext-1 is the Form No.54 Report.  As per Form No.54 Report owner of the

offending vehicle is Altafuddin Ahmed i.e. OP No.2 and driver of the

offending vehicle is Jakir Hussain i.e. OP No.3 and registration number

of  the  offending  vehicle  is  AS-01-EC/7494  (Bus).   The  vehicle  in

question was insured with OP No.1 and insurance policy is valid with

effect  from  29.03.2016  to  28.03.2017.   As  accident  took  place  on

14.06.2016  so  insurance  policy  is  valid  covering  the  date  of  the

accident.

As per Form No.54 Report which is exhibited in this case

as ext-1 driving licence of the driver is valid covering the date of the

accident.   As the vehicle in question was insured with OP No.1 and

insurance policy is valid covering the date of the accident and other
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vehicular documents are also valid covering the date of the accident.

So, OP No.1 is liable to pay compensation to the claimant regarding

injury sustained by the claimant in a motor vehicular accident.   So,

claimant is entitled to get following compensation:

Pain & Sufferings : Rs. 2,00,000/-.

Medical Expense supported by Vouchers :  Rs.

45,600/-.

Transportation Charge : Rs. 50,000/-

Special Diet : Rs. 25,000/-

Loss of Income : Rs. 60,000/-

Purchase of crutches :  Rs.

25,000/-  as  per  decision  of  Hon’ble  Supreme  Court  submitted  by

claimant side in Civil  Appeal No.4880 of 2014 decided on 25th April,

2014, claimant is also entitled to get Rs. 25,000/- under the head of

purchase of crutches.

Thus, in total, claimant is entitled to get Rs. 2,00,000/- +

Rs.  45,600/-  +  Rs.  50,000/-  +  Rs.  25,000/-  +  Rs.  60,000/-  +  Rs.

25,000/- = Rs. 4,05,600/- as compensation. 

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

4,05,600/- (Rupees Four Lakhs Five Thousand Six Hundred) only to the

claimant  payable  by  OP  No.1,  M/s.  New  India  Assurance  Company

Limited through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 14.10.2016 till realisation. 

    Given under my hand and seal of this court this 17th day of October,

2019
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Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

MAC Case No.276/2016

Claimant’s witness : CW-1 Asir Uddin Sk

  CW-2 Abdul Kuddus

  CW-3 Dr Bhaskar Borgohain

 Exhibits 

Ext-1 Form 54 MV Act

Ext-2 GD Entry

Ext-3 Disability Certificate

Ext-4 Discharge Paper

Ext-5 Voter i/d Card

Ext-6 to 8 Prescriptions

Ext-9 Money Receipt of Rs. 15,000/-

Ext-10 Cash Memo of Rs. 600/-

Ext-11 Cash Memo of Rs. 45/-

Ext-12 Money Receipt of Rs. 30,000/-

   Member: MACT: Dhubri. 


