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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.325/2014

Parties:-

Md. Rajab Ali
S/O: Late Chanuddin Sk
VILL: Sonamukhi
P.S: Chirakuta
P.S: Chapar
Dist: Dhubri, Assam

..Claimant

Vs.

1.M.D., The Oriental Insurance  Company Limited

Bongaigaon Division

P.O. & P.S: Bongaigaon

Dist: Bongaigaon, Assam

2.Anupam Ghosh
S/O: Gauranga Ghosh
VILL: Bibekananda Nagar
P.O. & P.S: Pandua
Dist: Hoogli (West Bengal)

3.Brajendra Roy
S/O: D.P. Roy
VILL: Dangapara Gopal Nagar,
Bardowan (West Bengal) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri S.R. Sarkar, Advocate for the claimant

None appeared for OP No.1 & 2

Sri S.K. Das, Advocate for OP No.3
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Date of argument:  16.09.2019

Date of judgment:  16.10.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of M.V. Act along with rule 3 of Assam MAC Tribunal rule, 1960 seeking

compensation for the death of  daughter of  the claimant in a motor

vehicular accident which took place on 19.07.2008 at about 12:30 P.M.

on NH-31 at Sonamukhi Bazar.
Claimant’s case in brief was that on 19.07.2008 at about

12:30 P.M. while daughter of the claimant named Soneka Khatun aged

about 13 years was going in front of  Alom Pharmacy at Sonamukhi

Bazar  on  NH-31  at  that  time  offending  vehicle  bearing  registration

No.WB-29/7865 (Truck) due to rash and negligent driving by the driver

of the said vehicle met with an accident for which his daughter had

sustained multiple grievous injuries in various parts of his body.
After  the  accident  injured  was  taken  to  Dhubri  Civil

Hospital for necessary medical treatment and later injured was referred

to GMCH, Guwahati for better treatment but due to financial crisis he

could not able to take the injured to GMCH, Guwahati.  On 25.08.2008

daughter of the claimant died in their residence.  
After  the  death  of  his  daughter  claimant  informed  the

matter  to  police  and  accordingly  police  came  to  his  residence  and

prepared inquest report of his daughter and taken the dead body to

Dhubri Civil Hospital where necessary P.M. examination was conducted

upon his daughter’s dead body on the same day.
Claimant side further stated in their claim petition that in

respect  of  the aforesaid  accident  on 23.07.2008 an FIR was lodged

against the driver of the offending vehicle and same was registered

being Chapar P.S. Case No.115/08 U/s. 279/338/ IPC and after death of

his daughter O/C Chapar P.S. had filed a petition before the court of

SDJM, Bilasipara by adding section 304-B IPC and same section 304-B

IPC  is  added  by  the  order  of  SDJM,  Bilasipara  and  police  after
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completion of investigation had submitted charge sheet U/s. 279/304-A

IPC against OP No.3 i.e. driver of the offending vehicle.
Claimant side further  stated in their  claim petition that

during the course of investigation investigating officer had investigated

this case and seized the vehicular documents of the offending vehicle

and  sent  the  vehicle  to  the  MVI  and  accordingly  I/O  of  this  case

collected MVI Report and the vehicle in question was duly insured with

OP No.1 i.e. Oriental Insurance Company Limited and insurance policy

is valid upto 25.10.2008 covering the date of the accident.
Claimant  side further  stated in their  claim petition that

during the treatment period from 19.07.2008 to 10.08.2008 claimant

had  incurred  expenditure  for  the  purpose  of  medical  treatment

amounting  to  Rs.  20,000/-  and  another  expenditure  related  to  the

treatment comes to Rs. 15,000/-.
Claimant side further stated in their claim petition that at

the time of accident his deceased minor daughter left behind him and

his wife and due to sudden death of his minor daughter named Soneka

Khatun  claimant  is  suffering  pain  and  suffering,  hardship  and  also

mental shock.
Claimant side further  stated in their  claim petition that

total  expenditure  incurred  by  the  claimant  for  the  treatment  of  his

daughter comes to Rs. 70,000/- and after death for carrying dead body

and other funeral expenses.
Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 6,00,000/- along with interest from the

date of institution of this case till realisation.
On the basis of petition filed by the claimant an MAC Case

was registered and summon was issued to the opposite parties.  On

receipt of the summon OP No.1 insurer of the offending vehicle had

appeared through his counsel and filed written statement. Other Ops

namely, OP No.2 owner of the offending vehicle and OP No.3 driver of

the  offending  vehicle  did  not  turn  up  although  summon were  duly

served  upon  them  and  accordingly  this  case  proceeded  ex-parte

against OP No.2 & 3 owner and driver of the offending vehicle.
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OP No.1  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.1 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that the

claim  petition  is  barred  by  principle  of  estoppels,  waiver  and

acquiescence, hence it is liable to be dismissed, that claim petition is

baseless, speculative and does not entertainable under law, that the

answering OP does not admit the alleged accident and also denies that

alleged accident was caused due to rash and negligent driving of the

vehicle allegedly insured with the answering OP, that accident, if any,

has  been  caused  due  to  negligence  contributed  by  the  deceased

herself and hence petition against Oriental Insurance Company Limited

is liable  to  be dismissed,  that  the contents  of  para-22 of  the claim

petition is  denied,  that  the  claim petition  shall  be restricted  to  the

terms and conditions and limitations incorporated in the policy alleged

insured  with  the  answering  OP  i.e.  Oriental  Insurance  Company

Limited, that all the material allegations made in the claim petition are

false and petition is not maintainable either on facts or in law and also

under the given circumstances, hence petition is liable to be dismissed

in  limine  with  costs,  that  it  is  submitted  that  driver  of  the  vehicle

allegedly  insured  with  the  answering  OP was  not  holding  valid  and

effective driving licence at the time of accident and further was not

qualified  for  holding  or  obtaining  such  driving  licence  and  has  not

satisfied requirement of rule-3 of Central Motor Vehicles Rules, 1989.

In the instant case although OP No.1 owner of the offending vehicle in

spite of his knowledge that driver did not possess valid and effective

driving  licence  had  handed  over  the  vehicle  to  the  said  driver

contravening the provisions  of  M.V.  Act  and  the  rules  framed there

under and had also committed breach of the terms of the insurance

policy, that the answering OP seeks protection U/s. 147 & 149 of the

M.V. Act, that the medical certificate, injury report and other papers

and documents relating to the alleged accident may be directed to the
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claimant / petitioner to have the paper produced in the court for the

statement forwarded in para-11, 12 & 13 of the claim petition to be

substantiated,  that  route  permit  /  road  permit,  valid  and  effective

driving licence regarding the aforesaid documents be directed to the

owner for their production in the court otherwise it shall be presumed

that there is statutory violation policy condition and hence answering

OP is not liable to pay any compensation to the claimant.  Under the

aforesaid facts and circumstances OP prayed before the Hon’ble Court

to dismiss the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.WB-29/7865 (Truck)

and claimant’s daughter died due to said accident?
2 Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable?
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  instant  case  claimant  side  had  examined  two

witnesses.

OP side did not adduce any evidence.

Heard arguments on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Rajab Ali claimant in his evidence on affidavit had

stated that he is the claimant of this case and he is well acquainted

with  the  facts  of  this  case.   He  further  stated  in  his  evidence  on
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affidavit  that  on 19.07.2008 at  about  12:30 P.M.  while his daughter

named Soneka Khatun aged about 13 years was going in front of Alom

Pharmacy at Sonamukhi Bazar on NH-31 at that time offending vehicle

bearing registration No.WB-29/7865 (Truck) due to rash and negligent

driving by the driver of the offending vehicle met with an accident for

which injured had sustained multiple grievous injuries on her body and

after the accident neighboring people took the injured to Dhubri Civil

Hospital for necessary medical treatment.  

Claimant  side further  stated in their  claim petition that

after  admission  of  the  injured  at  Dhubri  Civil  Hospital  doctor  had

referred the injured to GMCH, Guwahati for better treatment but due to

financial crisis he could not able to visit GMCH, Guwahati for treatment

of his daughter and ultimately his daughter died on 25.08.2008 in his

residence.

After  the  death  of  his  daughter  claimant  immediately

informed the matter to the police and accordingly police came to his

residence and prepared inquest report of his daughter’s dead body and

taken  dead  body  to  Civil  Hospital,  Dhubri  for  necessary  P.M.

examination.  Ext-1 is the P.M. Report.  

He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the aforesaid accident on 27.08.2008 a case was lodged

against the driver of the offending vehicle and same was registered

being Chapar P.S. Case No.115/08 U/s. 279/338/ IPC and after death of

his daughter O/C Chapar P.S. filed petition before the Court of SDJM,

Bilasipara for adding section 304-B IPC and as per prayer of the O/C

Chapar P.S. learned SDJM, Bilasipara added section 304-B in the instant

case and after completion of investigation police had submitted charge

sheet against the driver of the offending vehicle U/s. 279/304 (A) IPC

against OP No.3.  Ext-2 & 3 is the Charge Sheet.  

He  further  stated  in  his  evidence  on  affidavit  that  in

respect of the aforesaid accident and in connection with enquiry I/O

had seized the vehicular documents of the offending vehicle and seized
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the same and sent the vehicle to DTO, Dhubri for verification by the

MVI and after verification is over I/O had collected MVI Report.

Police in the instant case after completion of investigation

had submitted Form No.54 Report  to the concerned police out-post.

Ext-4 is the Form No.54 Report, ext-5 is the Seizure List, ext-6 is the

MVI Report, annexure-A is the driving licence of the OP No.3, annexure-

B is the copy of R/C of the offending vehicle.

Claimant side further  stated in their  claim petition that

claimant  had  incurred  expenditure  amounting  to  Rs.  20,000/-  for

medical treatment of his daughter.  Ext-7(I) to 7(XXII) are the medical

vouchers and prescriptions, ext-8(I) to 8(IV) are the money receipts in

respect of Dhubri Civil Hospital, ext-9 is the Discharge Slip issued by

Dhubri Civil Hospital & ext-10 is the voucher of X-Ray.

He further stated in his evidence on affidavit that at the

time  of  accident  his  daughter  left  behind  following  members,  No.1

himself and his wife.

He further stated in his evidence on affidavit that claimant

had incurred expenditure  amounting to Rs.  70,000/-  prior  his  death

including carrying dead body and funeral expenses.  

Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 6,00,000/- along with interest from the

date of institution of this case till realisation.

In the instant case counsel of the insurance company had

cross examined the said witness and in his cross examination he had

stated  that  his  daughter  named  Soneka  Khatun  was  going  to  L.P.

School before her death.  He further stated in his cross examination

that  he  had  not  produced  the  school  certificate  of  L.P.  School  last

attended by his daughter to prove the age of the deceased at the time

of accident.  He further admitted in his cross examination that he had

not impleaded his wife as claimant in this case.  He denied in his cross

examination that  he is  not entitled to get any compensation in the
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present case.  He further stated in his cross examination that it is not a

fact that his daughter died as a result of injuries in the accident.  He

denied in his cross examination that his daughter died due to illness.

He also denied in his cross examination that in collusion with police he

had filed false case for claiming compensation.  He also denied in his

cross examination that he is not entitled to get Rs. 70,000/- for the

treatment of his daughter.  It is also denied by the aforesaid witness

that  his  daughter  was  referred  to  GMCH,  Guwahati  for  further

treatment  but  due  to  financial  crisis  he  could  not  able  to  take  his

daughter  to  Guwahati  for  further  treatment.   He also  denied in  his

cross examination that date of lodging FIR mentioned in the FIR has

been tempered with.  He denied in his cross examination that offending

vehicle was not driven at high speed and negligent manner.  He also

denied in his cross examination that driver of the offending vehicle did

not have valid and effective driving licence at the time of accident.  He

also denied in his cross examination that he is not entitled to get any

compensation form OP insurance company.

CW-2 Shohidur Rahman in his evidence on affidavit had

stated that he know Rajab Ali as well as deceased Soneka Khatun of

this case.  He further stated in his evidence on affidavit that he had a

shop at Sonamukhi Bazar and on 19.07.2008 at about 12:30 P.M. while

he was in his shop house he noticed that deceased Soneka Khatun was

going  towards  her  house  on  the  left  side  of  NH-31  at  that  time

offending vehicle bearing registration No.WB-29/7865 (Truck) coming

from Bilasipara towards Chapar in a rash and negligent manner and hit

the deceased Soneka Khatun from back side.  As a result of the said

accident Soneka Khatun had sustained grievous injuries on her body.  

 As he witnessed the accident he along with others went to

the place of occurrence and brought the injured to Dhubri Civil Hospital

for necessary medical treatment and immediately after her admission

in Dhubri Civil Hospital doctor referred the injured for further treatment

at GMCH, Guwahati but due to financial hardship claimant could not

able to  take the injured to Guwahati  for  advance treatment and on
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25.08.2008 on the date of her death P.M. examination was conducted

at Dhubri Civil Hospital.

He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the  aforesaid  accident  police  had registered  a  case vide

Chapar P.S. Case No.115/08 U/s. 279/304-A IPC and aforesaid accident

took place due to rash and negligent driving of the offending vehicle

and said vehicle was insured with Oriental Insurance Company Limited.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that after two to four minutes after the accident he visited the

place of occurrence.  He denied in his cross examination that Rajab Ali

is his close relative.  He denied in his cross examination that claimant

Rajab  Ali  is  his  close  relative  as  a  result  he  came here  to  adduce

evidence in his favour.  He also denied in his cross examination that

accident did not take place due to negligence of the offending vehicle.

He further stated in his cross examination that he cannot able to say

how many vehicles are present on the road at the time of occurrence.

He denied in his cross examination that deceased did not die due to

road traffic accident.   He also denied in his cross examination that

offending vehicle was not at fault causing the said accident.

In the instant case OP insurance company did not adduce

any evidence.

To prove this case claimant side had exhibited following

documents.  Ext-1 is the P.M. Report.  As per P.M. Report age of the

deceased at the time of accident was 13 years.  

 Claimant side had also exhibited FIR vide ext-2.  As per

ext-2  on  19.07.2008  at  about  12:30  P.M.  daughter  of  the  claimant

named Soneka Khatun while deceased was returning back to his house

from Sonamukhi  Bazar  in  front  of  Alom Pharmacy offending vehicle

bearing registration No.WB-29/7865 (Truck) had dashed the claimant’s

daughter in the aforesaid place and as a result of the said accident
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daughter of the claimant had sustained multiple grievous injuries and

after  the  accident  injured  was  taken  to  Dhubri  Civil  Hospital  for

necessary medical treatment.  

 Ext-3 is the Charge Sheet.   As per charge sheet, police

after completion of investigation had submitted charge sheet against

OP No.3 driver of the offending vehicle U/s. 279/304-A IPC.

Claimant side also exhibited Form No.54 Report vide ext-

4.  As per ext-4 offending vehicle bearing registration No.WB-29/7865

(Truck)  was  insured  with  Oriental  Insurance  Company  Limited  and

insurance policy is valid upto 25.10.2008.  As the accident took place

on 19.07.2008 so insurance policy is valid covering the date of the

accident.  

Claimant side also exhibited Seizure List in this case vide

ext-5.  As per Seizure List all the vehicular documents of the offending

vehicle  are  valid,  like  R/C,  D/L,  Registration  Certificate.   As  all  the

vehicular documents are valid in respect of the offending vehicle and

the vehicle in question was insured with OP No.1 so OP No.1 is liable to

pay compensation to the claimant.

Claimant side had exhibited MVI Report vide ext-6.  As per

MVI Report he found that at the time of inspection no fresh external

damages were noticed in the vehicle. 

Claimant side had exhibited some vouchers from ext-7(I)

to 7(XXII).  Ext-9 is another voucher regarding one X-Ray amounting to

Rs.2,172/-.  In the said voucher name of the injured is not there.  So,

claimant  is  not  entitled  to  get  any  compensation  amounting  to  Rs.

2,172/- on the basis of ext-10 as name of the injured is not there in the

said  cash  memo.   Ext-11  is  money  receipt  issued  by  Dhubri  Civil

Hospital.  Ext-8(III) is also another money receipt issued by Dhubri Civil

Hospital.   Ext-8(V)  is  also  another  money receipt  amounting  to  Rs.

250/-.  
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 Ext-9 is the Discharge Slip issued by Dhubri Civil Hospital.

As per said discharge slip injured was admitted at Dhubri Civil Hospital

on  19.07.2008  and  discharged  from  hospital  on  10.08.2008.   On

calculation of aforesaid vouchers it comes to Rs. 15,420/-.  Out of the

aforesaid cash memos and vouchers claimant is not entitled to get any

compensation  amounting  to  Rs.  375/-  vide  ext-7(XIII)  as  there  is

overwriting in the said cash memo.  Ext-10 is cash memo amounting to

Rs. 2,172/- but claimant is not entitled to get any compensation on the

basis of the aforesaid exhibit as name of the victim is not there in the

said cash memo and signature of the concerned medical store is not

there.  There is no irregularity in other cash memos.  So, claimant is

entitled  to  get  on  the  basis  of  other  exhibits  as  mentioned.   Total

compensation comes to Rs. 12,900/-.  So, claimant is entitled to get

compensation amount regarding medical expenditure prior to death of

the deceased in Dhubri Civil Hospital and purchase of medicines from

different medical stores.

As per ext-4 Form No.54 Report offending vehicle bearing

registration No.WB-29/7865 (Truck) is goods carrier and the same is

insured with Oriental Insurance Company Limited and insurance policy

is valid  upto 25.10.2008.   As accident  took place on 19.07.2008 at

about  12:30  P.M.  so  insurance  policy  is  valid  on  the  date  of  the

accident.  So, OP No.1 is liable to pay compensation to the claimant.

As  deceased was  a  minor  girl  of  13  years  as  per  P.M.

Report and also evidence adduced by the claimant side.  Claimant is

entitled to get compensation as per 3rd Schedule of section 163 (A) of

M.V. Act.  Act.  As deceased was aged about 13 years at the time of

accident so, multiplier 15 will be applicable in this case.

Regarding funeral expenses claimant is entitled to get Rs.

2,000/- and Rs. 2,500/- under the head of loss of estate.  Regarding

medical expenses supported by bills and vouchers claimant is entitled

to get Rs. 12,900/-.
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Claimant  is  entitled  to  get  the  aforesaid  compensation

from OP insurance company.

As deceased is a non-earning person and minor girl of 13

years  so  annual  income of  the  deceased  will  be  Rs.  15,000/-.   On

calculation it comes to Rs. 15,000/- X 15 = Rs. 2,25,000/-.

Thus, in total, claimant is entitled to get Rs. 2,25,000/- +

Rs.  12,900/-  +  Rs.  2,000/-  +  Rs.  2,500/-  =  Rs.  2,42,400/-  as

compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

2,42,400/- (Rupees Two Lakhs Forty Two Thousand Four Hundred) only

to the claimant payable by OP No.1, M/s. Oriental Insurance Company

Limited through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 25.08.2014 till realisation.

    Given under my hand and seal of this court this 16th day of October,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

        MAC Case No.325/2014

Claimant’s witness : CW-1 Rajob Ali

  CW-2 Shohidur Rahman

 Exhibits 

Ext-1 Post-Mortem Report

Ext-2 & 3 FIR & Charge Sheet

Ext-4 Form No.54 Report

Ext-5 Seizure List

Ext-6 MVI Report

   Member: MACT: Dhubri. 


