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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT: DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

 

Present: SmtiD.Boro, A.J.S 
             Civil Judge, Dhubri 

 
Title Appeal No. 32/2017 
4thDay of September, 2019 
 

1)  Minati Paul and others  ……………............. Appellants. 

-Versus- 

  1)  Swati Paul and others     …………................. Respondents. 

 

This appeal coming on this day (or having been heard on) 06-08-2019,  

In the presence of: 

Mr.R.K.Jain      ..........................  Ld. Advocate for Appellants. 

Mr.B.K.Das      ............................   Ld. Advocate for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/plaintiffs on being 

aggrieved and dissatisfied with the judgment and decree dated 17-07-2017 

passed in connection with T.S. No. 224/2003 by learned Munsiff No.1, 

Dhubri, whereby learned trial court dismissed the suit. 

2. Upon admission of the appeal for hearing, notices were issued to the 

respondents and original case record of T.S. No. 224/2003 was called for 

and received and the defendants/respondents have appeared and 

contested the appeal.  

3. The appellants/ plaintiffshave proffered this appeal on the following 

grounds : 

1) The learned trial Court erred both law and facts. 
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2) The learned trial Court misconceived and misinterpreted the 

provisions of the law. 

3) The learned trial Court did not consider the evidences 

properly. 

4) The learned trial Court did not discuss the exhibits properly. 

5) The learned trial Court twisted the matter in the wrong angle. 

6) The learned trial Court did not consider the cross examination 

of D.W.2 who admitted the signature of NirendraNath Chatterjee in Ext.3. 

7) The learned trial Court should have decided the issue No.2,3 

and 7 in favour of the plaintiff in view of discussion of the issue No.4.  

8) The learned trial Court in violation of the decision of the 

Supreme court dated 03-01-2014 did not discuss the issue No.6 and 

rendered the wrong decision.  

 

4. I find it necessary to give brief descriptions that the plaintiffs' case. The 

plaintiffs stated in the plaint is that the suit is for declaration of title and for 

eviction. 

5. It is stated in the plaint  thatUpendraNath Paul the deceased father of the 

plaintiff was the lawful owner and possessor of land measuring 1K-2L under 

Dag No.173/1870 and 19½ Lechas under Dag No.207/1871 6 Lechas under 

Dag No.209/1872  i.e total land 2K-7½ lechas covered by Old patta No.6, 

New Patta No.763 at Dhubri town khasmahal. UpendraNath Paul died 

leaving behind his sons, the plaintiffs, two daughters, the proforma 

defendants No.5 & 6 as legal heirs who inherited the properties left by him. 

It is stated that thereafter five sons of the deceased UpendraNath Paul died 

leaving their wife and sons and daughters shown as proforma defendants. 

The name of the plaintiffs and the proforma defendants were recorded in 

the patta in respect of entire land of 2K-7½L shown in schedule ‘A’ as legal 

heirs of deceased UpendraNath Paul. The proforma defendants are residing 

outside of Dhubri and the plaintiff being he only alive son of the deceased 

UpendraNath Paul has been enjoying and possessing the schedule A land 

peacefully on paying land revenue to the Govt.Deceased UpendraNath Paul 

has got his landed properties in Calcutta and Kokrajhar and the proforma 

defendants are residing in the land in Calcutta and Kokrajhar and the 
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proforma defendants No.1(a) being the widow of plaintiff’s brother Ranjit 

kr. Paul is living with the plaintiff since long time past for which by amicable 

partitioned all the proforma defendants relinquished their claim over the ‘A’ 

schedule land in favour of the plaintiff and allowed to enjoy the said 

property. It is stated that the defendant is a licensee of Indian made 

Foreign Liquor carrying business of Foreign Liquor. The defendant  

approached the plaintiff in 1992 for a room measuring 8” X22” on the 

ground floor of the wooden building stand on the land 1K-2L under Dag 

No.173/1870 New patta No.763 old Patta No.6 shown in schedule ‘B’ for 

the purpose of the carrying liquor business in the premises of the plaintiff 

i.e. OFF SHOP and assured to appoint the plaintiff as agent for the foreign 

liquor business and plaintiff will get 50% profit in eh said business for using 

the plaintiff’s suit house room and for rendering his service as agent. 

Accordingly on 01-03-92 the plaintiff allowed the defendant to run his liquor 

business in ‘C’ schedule land which is part of ‘B’ schedule  land The 

defendant through the plaintiff as his agent used to carry the business of 

liquor shop from 01-03-92 to 08-07-96byhis own finance during that period. 

But the defendant by issuing a notice dated 08-07-96 arbitrarily terminated 

the agencyship of the plaintiff and since then thedefendant started to 

manage this business himself in the suit premises belonging to the plaintiff.  

The defendant neither took lease of the suit house on rent nor he entered 

into any agreement with the plaintiff in respect of the shop house. Since 

the date of termination of agencyship of the plaintiff the defendant is un-

authorisedly and illegally occupying the suit house. The plaintiff requested 

the defendant several times to vacate the suit house but the defendant 

refused to vacate suit house. It is stated that the defendant is neither a 

tenant nor other legal heirs of the plaintiff’s deceased father nor he has any 

right to occupy the suit house.Hence the suit. 

6. The proforma defendants No.2(b), (c), (d), 4(a), (b) and 5 have filed 

written statement and admitted the facts of the plaint. 

7. The proforma defendants No.3(a)  has filed written statement the 

contested the suit and submitted the suit  is not maintainable in law and 

facts. The plaintiff has got no right to sue as the suit property is joint and 

undivided among the legal heirs  of Late UpendraNath Paul , grand father 
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of this proforma defendant No.3(a). Nirendranath Chatterjee the defendant 

is a tenant within the suit property since long past. 

 

8. Further the defendant has contested the suit by filing  written statement. It is 

stated in the WS that the suit is not maintainable; there is a cause of action 

for the suit. 

9. The defendants have submitted the plaintiff has been enjoying and 

possessing A schedule property alone is false and baseless as the land and 

houses has not been partitioned among the legal heirs, the land record still 

stands in the name of all the legal heirs ofLate UpendraNath Paul. The plea 

of amicable partition of the property  of deceased  in Calcutta and 

Kokrajhar is false. The defendant stated that he approached Sri Ranjit Kr. 

Paul now deceased eldest son of Late UpendraNath Paul in 1982. The 

defendant submitted that he approached the plaintiff who looked after the 

property of his father to start Foreign Liquor shop in the suit room on rental 

basis of the said room as Rs.250/- p.m. and Ranjit Kr. Paul agreed and 

defendant used to pay rent to Ranjit Kr. Paul regularly and appointed him 

as employee as well as agent of the said shop with Rs.2000/- as monthly 

salary from the defendant. After the death of plaintiff his elder brother 

DhirendraNath Paul appointed employee as wellas agent of the said shop 

with the same salary and DhirendraNath Paul realised rent of said room @ 

Rs.400/-. Per month excluding profit of share of business. It is further 

submitted that Foreign Liquor business  has been running in the suit room 

not belonging to the plaintiff alone but of all the legal heirs of Late 

UpendraNath Paul, The defendant is a tenant and has been occupying the 

said suit room since 1982 at the time of Ranjit Kr. Paul, one of the legal 

heirs of Late UpendraNath Paul. The defendant has every right to occupy 

the suit room until and unless evicted by the court of law. The defendant 

ha been depositing rent in the court on refusal to accept rent by 

DhirendraNath Paul. Accordingly the defendant has prayed for dismissal of 

the suit. 

 

10. The learned trial court has framed following issues : 
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1) Isthere any cause of action for the suit? 

2) Whether the suit is maintainable in its present form and manner? 

3) Whether the plaintiff has right, title and interest over the suit land and 

house to the exclusion of proforma defendants? 

4) Whether the principal defendant is a tenant in the suit house or not 

under the plaintiff? 

5) Whether the defendant is liable to be evicted from the suit house? 

6) To what relief or reliefs, the plaintiff is entitled? 

Additional Issue: 

   7)Whether plaintiff has a right to sue? 

11. Points for determination: 

(1)Whether the plaintiffs had  

(2) Whether the Ld. Trial Court  

8. Discussions, Reasons and Decision: 

9. Point No.1 & 2: 

10.  

16. The title appeal is dismissed on contest with cost. The judgment and decree 

dtd. 16/11/2015 passed in TS No.421/11 by Ld. Munsiff No.1, Dhubri is hereby 

upheld. 

17. Prepare decree accordingly. 

18. Send back LCR along with a copy of judgment. 

19. Given under my hand and seal of this Court this 13th day of March, 2019. 

Typed by me— 

 

 

    D. Boro       D. Boro 

                      Civil Judge, Dhubri         Civil Judge, Dhubri 
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