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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI  

 

CRIMINAL APPEAL NO. 10/2019 

 

ABDUL BARI MIAH-APPELLANT 

VS.  

ABDUL HAMID AHMED- RESPONDENT 

 

PRESENT:- DIPAK THAKURIA,  

                    SESSIONS JUDGE, 

 DHUBRI. 

 

APPEARANCE: J. TALUKDAR, ADV. FOR THE APPELLANT. 

   R. K. JAIN, ADV. FOR THE RESPONDENT  

 

DATE OF ARGUMENT:-   07-09-2019. 

DATE OF JUDGMENT :-   21-09-2019. 

 

JUDGMENT 

 

1. This appeal has preferred by appellant Abdul Bari Miah under section 374 of Cr. P. 

C. against the Judgment and order passed by learned Additional Chief Judicial 

Magistrate, Dhubri on 17-04-2019 in connection with Complaint Case No. 286/2017 

in which the learned trial Magistrate convicted and sentenced the appellant.   

 

2. Facts of the case, in brief, are as follows: that the respondent Abdul Hamid Ahmed 

and the appellant Abdul Bari Miah had friendly relation. The accused/appellant took 

a loan amounting Rs. 1,50,000/ from the respondent for higher education of his son 

with a promise to return the money within six months. But the appellant failed to 

return the money; so, on 23-02-2017 he issued a cheque amounting to Rs. 

1,50,000/ in favour of the respondent. The complainant/respondent presented the 

same in his bank for encashment; but the cheque was dishonored due to insufficient 

of fund in the account of the appellant. The respondent/complainant issued demand 
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notice in due time and the appellant did not pay the cheque amount after receiving 

the demand notice.  Learned trial Magistrate after trial held the accused/appellant 

was guilty under section 138 of N. I. Act and sentenced him to undergo simple 

imprisonment for one year and also directed to pay an amount of Rs. 1,50,000/ to 

the respondent/complainant as compensation in default of payment of 

compensation, the accused/appellant shall undergo simple imprisonment for another 

three months.  

 

3. Being aggrieved and dissatisfied with the judgment and order passed by ld. Addl. 

CJM, Dhubri the accused/appellant preferred this appeal on various grounds like, 

that the trial Court did not examine the vital witness Sofiqul Rahman and Nafel Ali 

Sk, learned trial Magistrate did not apply his judicial mind while passing the 

impugned judgment, did not consider the proper law before passing the impugned 

judgment, the cheque deposited slip and the dishonor slip were not proved by the 

bank official, the appellant took Rs. 1,00,000/ from the respondent by executing a 

promissory note and subsequently returned an amount of Rs. 50,000/ in cash to the 

respondent, the respondent by force obtained signatures in 11 blank cheque and in 

that connection the appellant filed ejahar at Dhubri police station where a case as 

Dhubri P. S. Case No. 701/2017 under sections 342/384/506/34 IPC was registered 

and the trial Court did not consider that aspect, the respondent did not follow any 

provision of Assam Money Lending Act. Ultimately the appellant has prayed to set 

aside the impugned judgment and order.  

 

4. After admitting the case notice to the respondent was issued and the respondent 

appeared and contested the case.  

 
5. Case record has also been called for from the trial Court. 

 
6. Heard argument advanced by learned counsels appearing for the parties. 

 
7. I have carefully perused the impugned judgment and order and entire case record 

of the trial Court. To attract section 138 of the N. I. Act the following facts are 

required to be proved:- 

a) that the cheque was drawn for payment of an amount of money for discharge  
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of a debt or liability and the cheque was dishonoured; 

 b) that the cheque was presented within the prescribed period; 

c) the payee made a demand for payment of the money by giving a notice in 

writing to the drawer within the stipulated period; and 

d) that the drawer failed to make the payment within 15 days of receipt of the 

notice.  

8. The allegation against the accused/appellant is that he, in discharge of some lawful 

dues payable to the respondent issued one cheque amounting Rs. 1.5 lakhs drawn 

on SBI Dhubri on 23-02-2017. The respondent deposited the cheque in his account 

at SBI Dhubri Branch for encashment; but the cheque was dishonoured due to 

insufficient of fund and the bank returned the cheque to the respondent with 

dishonor memo dated 23-02-2017.  The respondent issued advocate notice to the 

appellant demanding cheque money; but the appellant had failed to pay the cheque 

amount. Getting no alternative the respondent filed the complaint case against the 

appellant/accused.    

9. On perusal the trial Court’s case record it appears that the complainant examined 

him as P. W. 1, Assistant Manager SBI Dhubri Branch Majidur Rahman Sarkar as P. 

W. 2, Assistant Superintendent of Post Officer Giri Kt. Deka as P. W. 3 and Chief 

Manager of SBI Dhubri Branch Sanjeeb Kr. Choudhury as P. W. 4. On the other 

hand the defence examined none.  

10. The complainant (P. W. 1) in his evidence given in the form of affidavit has stated 

that the accused is known to him and he requested him to give an amount of Rs. 

1.5 lakh as short term loan and assured that he would return the same within six 

month as he applied for departmental loan which would be sanctioned within three 

months. So, on 15-05-2015 he gave him an amount of Rs. 1.5 lakh by executing a 

promissory note which he exhibited as Ext. 1. But after expiry of the stipulated 

period he asked him to repay the borrowed money and in response to his demand 

he issued a cheque amount to Rs. 1.5 lakh on 23-02-2017 which he exhibited as 

Ext. 2. On the same day he deposited the cheque at SBI Dhubri Branch for 

encashment. The deposit slip is exhibited as Ext. 3. But the bank return the cheque 



4 

 

to him with a dishonor slip stating that cheque could not be encahsed due to 

insufficient of fund. He has exhibited the dishonor slip as Ext. 4. So, he issued a 

notice to the accused demanding the money vide Ext. 5. He has also exhibited the 

postal slip as Ext. 5 (3). As the accused failed to return the borrowed money; so, he 

initiated a case under section 138 of NI Act. After filing the case the accused replied 

against the notice of his advocate where he took plea that just Rs. 1,00,000/ he 

borrowed from him and he returned Rs. 50,000/. He has exhibited the reply of the 

advocate of the accused as Ext. 6. In cross-examination he has admitted that he has 

not examined any witness in support of Ext. 1. Ext. 1 is a typed paper and the 

accused himself typed the contents of Ext. 1. He has not examined the person who 

typed the Ext. 1. He has no certificate of doing business of Money Lending. He has 

denied the suggestion of the defence that on 13-02-2017 he, with one Nazrul Islam 

abducted the accused from the front of SBI Dhubri and took signatures on 11 blank 

leaves of his cheque book. He has admitted that he snatched the ATM card of the 

accused and the accused filed a case against him. He has denied the suggestion of 

the defence that the accused did not borrow an amount of Rs. 1.5 lakh from him 

and he, with Nazrul dishonoured the blank check of the accused. He brought the 

amount which he had given to the accused from bank; but he has not produced any 

document from the bank. He has denied the suggestion that he withdrew an 

amount of Rs. 24,000/ from the bank through cheque issued by the accused on 14-

06-2017. He has denied the suggestion of the defence that he withdrew an amount 

of Rs. 50,000/ through his friend Sanjeeb Kr Saha. But he has admitted that on 09-

01-2017 he withdrew an amount of Rs. 24,000/ through the cheque of the accused. 

He has denied the suggestion of the defence that he got an amount of Rs. 1,08,000/ 

from the accused. He has denied the suggestion of the defence that once the 

accused paid an amount of Rs. 50,000/ to him in cash. He has denied the 

suggestion of the defence that he with Nazrul is doing business of illegal money 

lending.  

11. P. W. 2 Majidur Rahman Sarkar, the bank officer, examined on 08-05-2018; but on 

that day his evidence was not completed. So, on 06-09-2018 P. W. 4 Sanjeeb Kr. 

Choudhury who is the Chief Manager of SBI Dhubri came to the Court to depose as 

Official witness. His deposition shows that the complainant presented a cheque in 

his bank for encashment which was dishonored due to insufficient of fund and 
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hence his bank issued dishonor slip (Ext. 4). In cross-examination he has denied the 

suggestion of the defence that at the relevant time sufficient fund was in the 

account of the accused. Ext. 4 was filled up by Manish Kumar.  

12. P. W. 3 Giri Kt. Deka is the Assistant Superintendent of Post Office. He has been 

authorized to depose in the Court vide Ext. 7 in connection with the case. He has 

deposed that the complaint of non-receipt of acknowledgement of registered letter 

with Transaction No. RS483862320IN on 14-03-2017 was settled on 03-05-2017 

with the information that the registered letter was delivered on 22-03-2017. Ext. 8 is 

the reply to the complaint. In cross he has deposed that he does not know whether 

RS483862320IN was issued in connection with the case or not.  

13. The accused examined none in his defence. The accused in his examination under 

section 313 Cr. P. C. simply denied the allegations and evidence on record.  

14. Learned counsel appearing for the accused/appellant argued that the complainant 

failed to show legally enforceable debt or liability. The accused illegally doing 

business of Money Lending by violating the provisions of Assam Money Lending Act. 

The complainant by force obtained signatures in 11 blank cheque leaves of the 

accused and he misused the same. In this regard the accused filed a criminal case 

against the accused in police station. In support of the submission learned counsel 

for the appellant has relied on the decision of Ramprasad Bhagirath Agarwal vs. 

Uttamchand Danmal Pandey Legal Crystal Citation, the decision of the Hon’ble 

Madrass High Court passed in Kathirvelu vs. Anbazhagan and the judgment of 

Metropolitan Magistrate, Dwarka (!) (?) Krishan Mitra vs. Ram Prasad Verma.  

15. On the other hand learned counsel appearing for the respondent reacted that the 

complainant himself admitted that he borrowed money from the complainant. But 

he admitted just an amount of Rs. 1 lakh not actual amount of Rs. 1.5 lakh. The 

accused/appellant has also claimed that he repaid an amount of Rs. 50,000/. So, 

onus to prove the same upon him. But the appellant/accused failed to examine any 

witness. Even he himself not examined in the Court in support of his plea. On the 

other hand the complainant/respondent by adducing oral as well as documentary 

evidence proved his case. He has further submitted that the learned trial Court 

rightly appreciated the evidence on record and no interference from this Court is 
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required. In support his submission learned counsel for the respondent relied on the 

decision of the Hon’ble Supreme Court passed in Rohitbhai Jivanlal Patel vs. State of 

Gujrat and another Criminal Appeal No. 508/2019.  

16. Learned counsel appearing for the appellant tried to tag the complainant with the 

rope that he is doing Money Lending business without authority and by violating the 

provision of Assam Money Lenders Act. To establish his claim that the complainant 

was doing business of money lending he has not adduced evidence in the trial 

Court. The decision of Ramprasad Bhagirath Agarwal vs. Uttamchand Danmal 

Pandey Legal Crystal Citation, perhaps delivered by the Hon’ble Bombay High Court 

as it is not clear from the citation, relates to the Bombay Money Lenders Act. 

Likewise the decision of the Hon’ble Madras High Court passed in Kathirvelu vs. 

Anbazhagan relates to Tamilnadu Money Lenders Act. I am surprise that he cited a 

decision passed by Metropolitan Magistrate, Dwarka. After perusal the evidence on 

record it appears to me that the accused/appellant has failed to show that the 

complainant was associated with the business of money lending.  

17. The complainant exhibited promissory hand not as ext. 1 which has been executed 

on 15-05-2015. As per the complainant the same was executed by the accused 

when he borrowed an amount of Rs. 1.5 lakh from him. He has exhibited the 

signature of the accused appears in the Ext. 1. The accused/appellant did not 

challenge his signature in Ext. 1. In cross-examination the complainant has stated 

that the accused brought the Ext. 1 after typing it. If the accused/appellant did not 

execute the Ext. 1 as claimed by the complainant, now the question arises as to why 

he had not filed any case either civil or criminal to cancel the same. The complainant 

does not file the case on the basis of Ext. 1. The Ext. 1 just shows the financial 

liability of the accused/appellant.  

18. The accused/appellant has admitted that he borrowed an amount of Rs. 1 lakh form 

the accused and repaid Rs. 50,000/ to him. Definitely the onus to prove the same 

lies upon him; but he adduced no evidence to that extent. 

19. Another plea of the accused is that on 13-02-2017 the complainant with one Najrul 

Islam abducted the accused from the front of SBI Dhubri to the house of Najrul 

situated at village Falimari and compelled him to sign on 11 blank leaves of cheque. 
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From the case record it transpires that the complainant presented the cheque-in-

question on 23-02-2017 at SBI Dhubri Branch. After ten days of alleged snatching 

away the cheque-in-question. The accused is a service holder. If the complainant 

compelled him to put his signatures in 11 blank cheques; so, he could have been 

informed the bank about the incident with a request the bank not to encash the 

cheque. But he did nothing. His cheque was bounched due to insufficiency of fund in 

his account. The accused/appellant has taken a plea that he filed a case against the 

complainant for snatching cheque leaves from him. But the accused/appellant has 

not produced the copy of the ejahar. In cross-examination the complainant admitted 

that he snatched ATM Card from the accused and for that incident the accused filed 

a case against him. So, it is not known why the criminal case was registered. Was it 

for snatching away 11 blank cheque leaves as claimed by the accused or snatching 

away ATM card of the accused as claimed by the complainant? 

20. Legal presumption under section 139 of N. I. Act is that every cheque in respect of 

which a complaint is filed under section 138 of N. I. Act is supported by legally 

enforceable debt shall arise unless proved to contrary. The presumption is 

rebuttable.  The accused admitted that he borrowed an amount of Rs. 1 lakh from 

the complainant and returned Rs. 50,000/ to him. So, the burden to establish the 

same lies on him. If it is presumed that the complainant compelled the accused to 

put his signature in a blank cheque; so, it is clear that the cheque was not filled up 

by him. As the cheque was filled up in subsequent date definitely the ink would have 

been different than that of the ink of signature of the accused and the handwriting 

would also have been different. So, the same could have been clarified if the cheque 

was sent to FSL to determine whether the signature on the cheque and contents of 

the cheque was the writing of one person or different person. The accused/appellant 

does not challenge the contents of the cheque-in-question that it was not written by 

him. The accused has failed to rebut the statutory presumption under section 139 of 

the NI Act.  

21. The Hon’ble Supreme Court in Rohitbhai Jivanlal Patel vs. State of Gujarat and 

another Criminal Appeal No. 508/2019 has observed that presumption under section 

118 and 139 of NI Act was required to be drawn that the cheques were issued for 

consideration and until contrary was proved, such presumption would hold good; 

that the complainant had proved legally enforceable debt in the oral as also 
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documentary evidence, including the written acknowledgment by the accused on 

stamp paper; and the except bare denial, nothing was brought on record by the 

accused to dislodge the proof adduced by the complainant. 

22. In the case in hand the complainant through Ext. 1 was able to establish that the 

accused/appellant borrowed an amount of Rs. 1.5 lakh from him and the accused 

failed to show any evidence that he returned the same.  

23. In view of the above discussion and observation I have no doubt that there existed 

legally enforceable debt and the accused issued a cheque in favour of the 

complainant/respondent which subsequently dishonored. 

24. So far other formalities are concerned the complainant presented the cheque in his 

bank within statutory period, issued demand notice in time and instituted the case 

within prescribed period as per N. I. Act. 

25. After meticulous perusal the impugned judgment and order and the materials on 

trial Court’s Case record I come to the safe conclusion that the learned trial Court 

committed no error both factual or legal convicting and sentencing the 

accused/appellant. I find no reason for interference on the judgment and order of 

the trial Court.  

26. In the result, the appeal fails and dismissed. The impugned judgment and order 

passed by learned Additional Chief Judicial Magistrate, Dhubri is upheld.  

27. The order of suspension of the operation of judgment and order of the trial Court is 

vacated.  Accused/appellant is directed to surrender before the trial Court within one 

month from the date of judgment and order to serve out the sentence.   

28. Return the case record of C. R. 286/2017 along with a copy of the judgment of this 

Court to the Court of learned Additional Chief Judicial Magistrate, Dhubri.  

29. Given under my hand and seal of this Court today the 21st day of September 2019.  

 

       (D. Thakuria) 
       Sessions Judge,  
       Dhubri.     


