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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI. 

 

CRIMINAL APPEAL NO. 02/2019 

 

1. MOHIBUL HAQUE KHANDAKAR, 

2. JAKARIYA KHANDAKAR & 

3. ABDUL HAI KHANDKAR @ ABDULLA KHANDAKAR. 

-APPELLANTS. 

VS.  

1. THE STATE OF ASSAM & 

2. HANIF UDDIN SHEIKH  

-RESPONDENTS. 

 

PRESENT:- DIPAK THAKURIA,  

                    SESSIONS JUDGE, DHUBRI. 

 

APPEARANCE: 

 E. HUSSEIN, ADV FOR THE APPELLANTS. 

 B. BASUMATARY, PUBLIC PROSECUTOR, FOR STATE. 

 

DATE OF ARGUMENT:-   05-09-2019. 

DATE OF JUDGMENT :-   19-09-2019. 

 

JUDGMENT 

 

1. By this appeal under section 374 of Cr. P. C. the appellants, above mentioned, 

challenged the judgment and order of conviction passed by learned Judicial 

Magistrate 1st Class, Dhubri S. Haloi on 12-12-2018 in connection with G. R. Case 

No. 1404/2016.  

 

2. It appears that the private respondent Hanif Uddin Sheikh on 17-04-2016 filed a 

written ejahar against the accused persons/appellants before O. C. Tamarhat police 
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station with an allegation that on that day at about 10 a.m. the accused persons had 

entered into his paddy field with lathi, fala etc and implanted a post on that land. 

When the complainant resisted the accused persons they physically assaulted him 

pushing him down. They also assaulted one Mohammad Ali, the nephew of the 

complainant came to rescue him and tore his clothes. The ejahar was registered as 

Tamarhat P. S. case No. 90/2016 under sections 147/148/447/325/323/427 IPC. 

The I. O. investigated the case and submitted charge sheet against the accused 

persons under sections 147/447/323/427.  Learned trial Magistrate after conclusion 

of the trial found the accused persons guilty under section 352/34 IPC and convicted 

them under said section of law and released them under section 4 of the Probation 

of Offenders Act.     

 

3. Being aggrieved at and dissatisfied with the judgment and order passed by ld. trial 

Magistrate, Dhubri the accused persons/appellants preferred this appeal on various 

grounds and have prayed to set aside the impugned judgment and order.  

 
4. Notice to the complainant was issued and the executing officer reported that on 13-

12-2018 the complainant expired.  

 
5. Case record from the trial Court has been called for and received the same.  

 
6. Heard argument advanced by learned counsels appearing for the appellants and 

learned public prosecutor.  

 

7. I have carefully perused the impugned judgment and order and entire case record 

of the lower Court.  

 
8. From the case record of the trial Court it appears that on the day of the alleged 

incident i.e. on 17-04-2016 the complainant lodged the ejahar where he put his 

thumb impression. As per contents of the ejahar, the alleged incident took place at 

about 10 a.m. in his land which he claimed that it was under his possession for 

about 50/60 years. During trial the prosecution has examined seven witnesses 

including M.O. and I. O. Though the particulars of offences under sections 

447/323/427/34 IPC were explained; but learned trial Magistrate found the accused 

persons guilty under section 352/34 IPC and recorded the judgment under said 
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section and by convicting the accused persons under said section released them 

under section 4 of the Probation of Offenders Act. Though offence under section 

352/34 IPC was not explained; but as per section 222 (2) of the Cr. P. C. the 

Magistrate is empowered to convict the accused persons under said section.  

 
9. During the course of argument learned counsel appearing for the appellants has 

submitted that the from the evidence on record it was revealed that a cross-case 

being number G. R. 1403/2016 arising out of same occurrence was pending before 

the same Court; but learned trial Magistrate did not consider that aspect and instead 

of conducting trial of both the cases delivered the judgment of this case which is not 

as per law. Learned trial Magistrate did not consider the contradiction of the oral 

testimonies of the prosecution witnesses. Besides it there are lots of discrepancies in 

the evidence of the witnesses and learned trial Magistrate committed wrong by 

convicting the accused persons.  

 
10. On the other hand learned public prosecutor has submitted that the complainant is 

an uneducated person. There may be discrepancies in the oral testimonies of the 

prosecution witnesses; but the discrepancies could not shake the basic version of 

the prosecution case. Learned trial Magistrate rightly appreciated the evidence on 

record and arrived at correct decision. So, the order of conviction was proper and as 

per law.   

 
11. Learned counsel for the appellants has relied on a decision of the Hon’ble Supreme 

Court passed in State of MP vs. Mishrilal (dead) & 6 others Appeal (Cri) No. 

489 of 1996. The Hon’ble Supreme Court has held that the cross-cases be tried 

together to avoid conflicting judgment. In the case in hand the appellants claimed 

that there was a cross-case pending against the complainant and others. But the 

trial Court did not try both the cases together as required. On perusal the case 

record of trial Court it appears that the prosecution examined altogether seven 

witnesses including the investigating officer. In cross-examination the complainant 

(P. W. 1) has admitted that a case was filed against them. But from his deposition it 

is not clear that on the same day, in the same occurrence the case was filed against 

the complainant. It is not unusual having several cases between the parties. If the 

defence claimed that a cross-case had been filed against the complainant, it is 

obvious that they know the number of the case etc. Under such circumstances it is 
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the duty of the defence to place the number of the case and the certified copy of 

the ejahar before the trial Court with a prayer to conduct trial of both the cases 

together. But the defence did not file any such petition informing the trial Court that 

a cross-case was pending. A statement of the complainant that a case was filed 

against them is not sufficient for the trial Court to hold that a cross-case has been 

pending. As the defence had not taken specific plea in the trial Court that a cross-

case was pending and they were prejudice for not conducting both the cases 

together and the defence at this appellate stage has also not produce the certified 

copies of the ejahar, charge sheet and other relevant document to consider the plea 

of having cross-case pending in the trial Court; so, under such circumstances it is 

difficult to accept the argument of learned counsels for the appellants that there was 

a cross-case pending in the trial Court.  

 

12. The trial Court after examining the witnesses found materials against the appellants 

under section 352/34 IPC and recorded the judgment of conviction under said 

section. The section provides punishment for assault or use of criminal force when 

there are no aggravating circumstances like grave or sudden provocation. The 

expression “criminal force” and the word “assault” have been defined under section 

350 IPC and 351 IPC respectively. As per section 350 IPC whoever uses force to any 

person, without the consent of that person in order to committing of any offence or 

intending by the use of such force to cause, or knowing it to be likely that by the 

use of such force he will cause injury, fear or annoyance to the person is said to use 

criminal force. In the case in hand, it was alleged that the accused persons on the 

day of the incident entered into the land of the complainant, physically assaulted 

him and damaged some properties. In the trial Court the offence of criminal 

trespass and damage of properties have not been established. The complainant 

being the victim is the main witness for the prosecution. On perusal his deposition it 

appears that on the day of the incident there occurred dispute regarding possession 

of a plot of land and in the meantime accused Mohibul Haque Khandakar (Dulal) and 

Jakaria Khandakar (Rubul) pushed him under water. The P. W. 2 and P. W. 3 have 

also deposed that the accused persons physically assaulted the complainant. The 

defence categorically cross-examined all the material witnesses. In the ejahar the 

complainant has alleged that the accused persons physically assaulted him and his 

nephew Mohammad Ali. The medical officer examined both of them and detected 
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pain in neck and chest of the complainant and pain in left side of chest of 

Mohammad Ali. The injuries were simple in nature and caused by blunt object. The 

name of Mohammad Ali has not shown as witness in the charge sheet and he was 

not examined in the trial Court. The prosecution examined the medical officer who 

proved his report. The defence categorically cross-examined him. His cross-

examination shows that the defence does not challenge the report of the medical 

officer.  

   

13. The evidence on record shows that on the day of the incident there occurred quarrel 

between the parties. And on that day the accused persons were present and 

accused Mohibul Khandakar and Zakaria Khandakar pushed the complainant who 

was an old man at the relevant time. Learned trial Magistrate discussed the oral 

testimonies of the prosecution witnesses and concluded that the accused persons 

used criminal force to the complainant which is punishable under section 352/34 

IPC. Learned trial Magistrate invoking the provision of section 34 IPC convicted all 

the accused persons. Common intention is the state of mind. From the evidence on 

record it transpires that all the accused persons with some others entered into the 

disputed land where there occurred quarrel. The investigating officer did not file 

charge sheet against all the persons whose names appear in the ejahar. The 

complainant did not mention the name of accused Abdul Hai Khandakar. The 

evidence on record is not sufficient to show that the accused Abdul Hai Khandakar 

was actively involved with the incident. It is also not known where the accused 

Abdul Hai Khandakar was when accused Mohibul Khandakar and Zakaria Khandakar 

pushed the complainant to the ground.       

 
14. After careful scrutiny of the evidence on record it emerges that the prosecution has 

failed to show the involvement of accused Abdul Hai Khandakar and lack of cogent 

evidence it is not proper to tag him with other accused persons by invoking the 

provision of section 34 IPC.  

 
15. Learned trial Magistrate after holding the accused persons were guilty under section 

352/34 IPC discussed the provision of Probation of Offenders Act. Taking very 

lenient view learned trial Magistrate released the accused persons under section 4 of 

the Probation of Offenders Act.  
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16. Except conviction of accused Abdul Hai Khandakar, I find no infirmity of the 

impugned judgment and order passed by learned trial Magistrate. Hence the 

impugned judgment and order is upheld with modification so far accused Abdul Hai 

Khandakar is concerned.  

 
17. Accused Abdul Hai Khandakar is acquitted of the offence as the prosecution has 

failed to establish the offence against him and he is set at liberty.  

 
18. Conviction recorded against accused Mohibul Khandakar and Zakaria Khandakar is 

hereby upheld.  

 
19. Accused Mohibul Khandakar and Zakaria Khandakar are directed to execute a bond 

as directed by learned trial Magistrate in her judgment and order within one month 

from today.  

20. Return the case record of G. R. 1404/2016 along with a copy of the judgment of this 

Court to the Court of learned Judicial Magistrate 1st Class, Dhubri. 

21. Send another copy of this order to the Probation Officer, Dhubri for information and 

necessary action.  

22. Given under my hand and seal of this Court today the 19th day of September 2019.  

 

       (D. Thakuria) 
       Sessions Judge, 
       Dhubri.  
            
  
 

 

 

 

 

 

 

 


