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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.185/2016

Parties:-

1.Merina Bibi
W/O: Late Sofior Rahman
2.Miss. Sahida Parvin
D/O: Late Sofior Rahman
3.Mehbub Hasan
S/O: Late Sofior Rahman
4.Maria Sultana 
D/O: Late Sofior Rahman
5.Sonabhan Bibi
W/O: Mojid Ali Ahmed
6.Mojid Ali Ahmed
S/O: Late Hasen Ali
All are R/O:
VILL: Dighaltari
P.S: Golakganj
Dist: Dhubri, Assam

..Claimants

Vs.

1.Tata AIG General Insurance Company Limited

Represented by its Manager

15 Floor Tower-A, Peninsula Business Park,

Ganpatrao Kadam Marg, 

Off Senapati Bapat Marg, 

Lower Parel, Mumbai - 400013

2.Lokman Seikh
S/O: Tajer Ali
VILL: Barokodali
P.S: Boxirhat
Dist: Cooch Behar, West Bengal

3.Jel Hoque
S/O: Samser Ali Hoque
VILL: Chotolowakuthi
P.S: Boxirhat
Dist: Cooch Behar, West Bengal ..Opp.

Parties 
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Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri M.M. Ahmed, Advocate for the claimants

Sri Dibakar Ghosh, Advocate for OP No.1

None appeared for OP No.2 & 3

Date of argument:  20.07.2019

Date of judgment:  24.09.2019

Judgment 

This claim petition had been originally filed by one Sofior

Rahman claiming compensation for the injuries sustained by him in a

motor  vehicular  accident.   During  the  pendency  of  this  proceeding

while claimant was undergoing treatment in the hospital claimant died.

Accordingly  learned  counsel  on  behalf  of  claimant  side  had  filed  a

petition praying for amendment of the claim petition under order – 6

rule 17 CPC praying for amendment of the claim petition as during the

pendency  of  this  proceeding  claimant  died.   According  claimant

through his counsel prayed before the Hon’ble Court to treat this claim

petition as death case vide No.2636/16.  In respect of the aforesaid

petition hearing is taken up as counsel of the claimant had furnished

copy of the said petition to the undersigned.  So, that he can be well

prepared  before  bearing  on  the  date  of  hearing.  Counsel  of  the

insurance company did not object the said petition.  
On receipt of the said petition and after hearing counsel of

both  sides  my  learned  predecessor  vide  order  dated  28.09.2016

allowed the amendment petition and directed claimant to submit fresh

amended claim petition incorporating the names of the claimants.  In
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pursuance of the order of the court claimant side had submitted fresh

amended claim petition with a copy to other side.
Claimants’ case in brief was that on 03.05.2016 at about

9:00 am present claimant named Merina Bibi  got  information about

8:00 am that while her deceased husband named Sofior Rahman was

walking along with his friend Matior Rahman through grass portion of

the left side of national highway at Choto Simulguri near Santi Club, a

goods vehicle bearing registration No.WB-63-A/1498 coming from his

back  side  and driven  by its  driver  in  a  rash  and negligent  manner

knocked  down  husband  of  the  claimant.   As  a  result  of  the  said

accident husband of the claimant sustained grievous injuries on head

and different parts of his body.  After the accident injured was taken to

Subham  Hospital,  Cooch  Behar  and  from  where  he  was  shifted  to

Paramount Hospital, Siliguri, West Bengal and operated there.  
Claimant No.1 further stated in their claim petition that

her husband remained unconscious and so he was shifted to GMCH,

Guwahati and admitted there as an indoor patient but due to financial

crisis claimant side could not continue his treatment at Guwahati and

brought  him  back  to  his  native  village  at  Halakura  and  during

continuation  of  his  treatment  husband  of  the  claimant  expired  on

11.09.2016 at about 11:30 pm.  From the time of accident till the last

breath husband of the claimant was unconscious.  
Claimant  side further  stated in their  claim petition that

father in law of the claimant No.1 had filed an FIR in respect of the

aforesaid accident before i/c of Halakura O/P and police officer came to

their residence and conducted an enquiry and sent the dead body for

P.M. examination which was done at Dhubri Civil Hospital.
Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 6,00,000/- for death of his husband in

a motor vehicular accident.
On receipt of the FIR filed by father in law of the claimant

No.1 concerned police officer had registered a case vide police case

No.103/16 U/s. 279/338/337 IPC.
On receipt of the summon an MAC Case was registered

and summon was issued to the opposite parties.  On receipt of the

summon OP No.2 owner of the offending vehicle and OP No.3 driver of
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the offending vehicle had submitted written statement through their

learned  counsel.   The  main  contentions  of  the  written  statement

submitted by OP No.2 & 3 are as follows:
That present claim petition against the answering OP is

not maintainable in law, claimant had no locus-standy to file this case

against the answering OP, that save and except statement which are

specifically admitted and other contents of the petition are denied, that

alleged accident is admitted, it is also admitted that victim sustained

injury but whether the victim died or not it is unknown to the OP, it is

admitted  that  case  was  registered  vide  Ghoksadanga  P.S.  Case

No.103/16  regarding  the  said  accident,  that  OP  No.3  having  valid

driving licence issued by licensing authority, Cooch Behar to drive the

vehicle with due authorization and did not commit any fault, the other

contents of the petition filed by the claimant is totally unknown to the

OP and same is denied by the answering OP, that the vehicle belonging

to  the  answering  OP  was  not  at  fault,  that  the  vehicle  bearing

registration  No.WB-63-A/1498  of  the  answering  OP  No.2  was  duly

insured  with  Tata  AIG  General  Insurance  Company  Limited  and  the

insurance policy is valid from 31.10.2015 to 30.10.2016.  Photocopy is

enclosed  with  the  written  statement,  that  answering  OP  is  not

personally liable to pay any compensation, if any, awarded.  Under the

aforesaid facts and circumstances OP prayed before the Hon’ble Court

to dismiss the claim petition against the answering OP for the end of

justice.
OP No.1  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.1 are as follows:
That this claim petition is not maintainable in its present

form and manner, there is no cause of action against the answering

OP, hence claim petition is liable to be rejected, the claim petition is

barred  by  the  principle  of  estoppels,  waiver  and  acquiescence  and

liable to be dismissed, that the claim petition is baseless, speculative

and  hence  not  entertainable  under  law,  that  the  accident,  if  any,

caused  due  to  sole  negligence  contributed  by  the  driver  of  the

offending vehicle which was not insured by the present answering OP,
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hence  answering  OP  does  not  have  any  liability  to  pay  any

compensation to the claimant, that answering OP admits there is any

accident and also denied that alleged accident was caused due to rash

and  negligent  driving  by  the  driver  allegedly  insured  with  the

answering OP, that the material allegations made in the claim petition

are false and petition is not maintainable either on facts or in law and

under the given circumstances, hence petition is liable to be dismissed

in limine with costs against the answering OP, that the answering OP

does  not  admit  and  denies  all  the  allegations  made  in  the  claim

petition and claimant is required to prove the same with documentary

evidence,  that  driver  of  the  vehicle  allegedly  insured  with  the

answering OP was not holding valid and effective driving licence at the

time of accident and further has not satisfied the requirements of rule –

3 of the Central Motor Vehicles Rule, 1989.  Answering OP had handed

over  the possession  of  the  vehicle  to  the  said  driver  and therefore

contravent the provision of the M.V. Act and rules framed there under

and  has  committed  breach  of  the  terms  and  conditions  of  the

Insurance policy, that answering OP seeks protection U/s. 149 and 149

of the M.V. Act, that answering OP submits that as per section 134 (c)

of  the  M.V.  Act  it  is  mandatory  duty  of  the  insured  to  furnish  the

particulars of policy, date, time and place of accident, particulars of the

deceased as well as name of the driver of the vehicle and particulars of

the driving licence  but  insured has  not  complied with  the statutory

provisions of M.V. Act, hence the answering OP is not liable to pay any

compensation to the claimant and this case is liable to be dismissed

against the answering OP, that answering OP further submits that as

per section 158 (6)  of the M.V.  Act it  is  the mandatory duty of  the

concerned P.S. to forward all the relevant documents to the concerned

insurer  within  30  days  from  the  date  of  the  information  but  the

concerned P.S. failed to forward the documents and not complied with

the statutory demand, that the answering OP reserves the right to take

all the defences available as provided U/s. 170 of the M.V. Act, that the

answering OP does not admit the contents of para-3, 8 & 9 of the claim

petition,  that  the P.M.  Report  and  other  papers  relating  to  the  said
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accident may be directed to the claimant to be produced in the court to

substantiate  the statement  made in  para-11,  12  & 13 of  the claim

petition, that answering OP at this stage unable to admit whether the

interest of the vehicle allegedly involved in the accident was insured

with the answering OP at the relevant time of accident unless further

and better particulars regarding the policy is directed to be produced

by  the  owner  otherwise  answering  OP  is  not  liable  to  pay  any

compensation to the claimant.  The registration certificate, valid and

effective driving licence may be directed to be produced by the owner

otherwise it shall be presumed that there is statutory violation of the

policy  condition  and  answering  OP  is  not  liable  to  pay  any

compensation and claim, if any, is also subject to the compliance of

section 64 VB of the Insurance Act, that validity of the permit was not

covered at the time of accident, hence insurance company does not

have any liability to pay any compensation.  Under the aforesaid facts

and circumstances answering OP prayed before the Hon’ble Court to

dismiss the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.WB-63-A/1498 and

husband of the claimant died due to the said accident?
2 Whether the offending vehicle was insured with M/s.

Tata  AIG General  Insurance  Company Limited at  the

time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  aforesaid  case  claimant  side  had  examined  six

witnesses  including  one  official  witness.   Counsel  of  the  insurance
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company had duly cross examined the said witnesses.  OP insurance

company did not adduce any evidence.

Heard arguments on behalf of both sides.  

Evidence led by claimant side are briefly discussed.

CW-1 Redwanul Hoque ASI of police attached to Halakura

Check Post in his examination in chief he had stated that on receipt of

the summon from the court  he brought  record of  GD Entry  No.244

dated  12.09.2016  of  Halakura  Check  Post  along  with  P.M.  Report,

Inquest Report of Sofior Rahman.  He further stated in his examination

in chief that on 12.09.2016, one Mazid Ali father of the deceased Sofior

Rahman had lodged information before the Check Post with a prayer

for conducting P.M. examination of his deceased son who died in a road

traffic accident.  Ext-1 (PIO) is the Information Petition relating to GD

Entry No.243 dated 12.09.2016.  After receipt of the petition the then

i/c Halakura Police Check Post sent the deceased for P.M. examination

to Dhubri Civil Hospital.  Ext-2 & 3 are the aforesaid letters.  On the

basis of the said letter dated 12.09.2016 Superintendent Dhubri Civil

Hospital  had directed Dr Rabin  Sarma to  conduct  P.M.  examination.

Before conducting P.M. examination Circle Officer of Agomani Revenue

Circle  had  conducted  inquest  of  the  deceased  on  12.09.2016  and

submitted report.  Ext-4 (PIO) is the inquest report, ext-5 (PIO) is the

P.M. Report.  On the basis of the aforesaid GD Entry his predecessor

had  conducted  investigation  and  recorded  the  statement  of  the

witnesses.  Ext-6 is the report of the I/O.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that accident occurred on 03.05.2016.  He further stated in his

cross examination that O/C Golakganj P.S. had handed over the case

diary after his transfer to his predecessor.  

 It is mentioned in the police report that injured was first

treated  in  his  residence.   Deceased  died  on  11.09.2016.   Learned
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counsel on behalf of OP insurance company further cross examined the

said witness and in his cross examination he had stated that he does

not know whether victim died due  to other reason.  He denied in his

cross examination that in collusion with the informant the then I/O had

submitted  false  report.   He  denied  in  his  cross  examination  that

deceased  did  not  die  due  to  accident.   He  denied  in  his  cross

examination that he is not investigating officer in this case.

CW-2 Meria Bibi claimant in her evidence on affidavit had

stated that she is the claimant of this case and she filed this claim

petition for granting compensation for death of her husband due to

motor  vehicular  accident.   She  further  stated  in  her  evidence  on

affidavit that on 03.05.2016 at about 9:00 A.M. she got the information

at  about  8:00  A.M.  that  her  husband  named  Sofior  Rahman  while

walking with his friend Matior Rahman through the grass portion on the

left  side  of  National  Highway at  Choto  Simulguri  near  Santi  Club  a

goods vehicle bearing registration No.WB-63-A/1498 coming from back

side and driven by its driver in a rash and negligent manner knocked

down her husband.  As a result her husband sustained grievous injuries

on head and different parts of his body.

After the accident her husband was immediately taken to

Subham Hospital,  Cooch  Behar  where  he  was  shifted  to  Paramount

Hospital, Siliguri, West Bengal and he was operated there.  She further

stated  in  her  evidence  on  affidavit  that  her  husband  remained

unconscious so injured was shifted to GMCH, Guwahati and admitted

there for several days but due to financial crisis she could not able to

continue  his  treatment  at  Guwahati  and  brought  him back  to  their

native village at Halakura.  He was remained unconscious and during

his continuation of treatment he died on 11.09.2016 at 11:30 P.M.

She further stated in her evidence on affidavit that at the

time of accident her husband remained unconscious and in respect of

the  said  accident  her  father  in  law  had  lodged  an  FIR  before  i/c

Halakura Police  Check Post  regarding death of  her husband.   Police
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officer came to their house and enquired the matter and sent the dead

body for  P.M.  examination which was done at  Dhubri  Civil  Hospital.

Ext-1 is the said Information Letter (PIO), ext-5 is the P.M. Report, ext-6

is the Report of the I/O (PIO).

She further stated in her evidence on affidavit that she

had  spent  Rs.  8,00,000/-  for  treatment  of  her  husband  in  different

hospitals.   Claimant side had submitted series  of  bills,  prescriptions

and vouchers regarding treatment of her husband in different hospitals

amounting  to  Rs.  2,25,000/-  for  food,  attendant  charges,  nutrition

charge, special diet, transportation, etc.  Moreover, claimant spent Rs.

40,000/- for funeral expenses.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had

stated that accident occurred on 03.05.2016 at about 8:00 A.M.  She

further  stated  in  her  cross  examination  that  she  is  not  the  legally

married  wife  of  the  deceased.   She  further  admitted  in  her  cross

examination that she had not witnessed the accident.  She denied in

her  cross  examination  that  her  husband  did  not  die  due  to  said

accident but her husband died long four months after the accident.

She denied in her cross examination that medical bills and vouchers

are procured for the purpose of this case.  Ext-197 is under objection

as same is prepared document.  He denied in her cross examination

that driver of the offending vehicle had no valid driving licence and

insurance policy, route permit was not valid for this reason insurance

company is not liable to pay any compensation to the claimant.  She

denied in her cross examination that  she is  not entitled to get any

compensation from OP insurance company.

CW-3  Matior  Rahman  in  his  examination  in  chief  had

stated that he know the deceased sofior Rahman and also know Merina

Bibi wife of the deceased who filed this case for grant of compensation

for the death of her husband in a motor vehicular accident.  He further

stated in his evidence on affidavit that he witnessed the accident which
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occurred on 03.05.2016 at about 9:00 A.M. while he was walking along

with deceased Sofior Rahman at Choto Simulguri  on the left side of

national  highway  beyond  pitch  portion  i.e.  grass  portion,  a  goods

vehicle Tata ACE vehicle bearing registration No.WB-63-A/1498 coming

from back side driven by its driver in a rash and negligent manner

knocked down the deceased in front of Santi Club.  As a result of the

said accident he sustained minor injuries.   Sofior Rahman sustained

grievous  injuries  on  head  and  different  parts  of  his  body.   Due  to

seriousness of the injuries sustained by husband of the claimant No.1

was immediately taken to Subham Hospital, Cooch Behar from where

he  was  shifted  to  Paramount  Hospital,  Siliguri,  West  Bengal  and

operated there.

He further stated in his evidence on affidavit that even

after several operation claimant remained unconscious and thereafter

he was shifted to GMCH, Guwahati and admitted there for several days

due to  financial  crisis  their  family  members  could  not  continue the

treatment  and  brought  him  back  to  Halakura  where  he  remained

unconscious and died on 11.09.2016.

He further stated in his evidence on affidavit that father of

the deceased had filed a written FIR before I/C Halakura Check Post

regarding death of his son.  Police officer came to his residence and

conducted enquiry and sent dead body for P.M. examination which was

done at Dhubri Civil Hospital.  

He  further  stated  in  his  evidence  on  affidavit  that  he

heard from claimant that they have spent Rs. 8,00,000/- for his medical

treatment.  Before his death Sofior Rahman used to earn handsome

amount by doing business of cultivation.  He was the only bread earner

of the family.  His wife along with three minor children as well as old

parents were completely dependent upon his income.  

He further stated in his evidence on affidavit that father of

Sofior  Rahman  had  lodged  an  FIR  before  i/c  Ghokshadanga  P.S.

regarding the aforesaid  accident  and accordingly  a police  case was
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registered vide Ghokshadanga P.S. Case No.107/16 U/s. 279/337/338

IPC.  Police of Ghokshadanga P.S. seized the offending vehicle along

with relevant documents in connection with the aforesaid accident and

recorded his statement.  Police in connection with enquiry had seized

driving  licence  of  the  driver  of  the  offending  vehicle.   Police  of

Ghokshadanga P.S. issued Accident Information Report in Form No.54

Report.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated  that  deceased was  his  nephew through  village  relation.   He

denied  in  his  cross  examination  that  he  had  not  witnessed  any

accident.  He denied in his cross examination that deceased was his

nephew he  came here  to  depose  false  evidence  in  his  favour.   He

denied in his cross examination that deceased died not due to accident

but due to other reason.

CW-4 Abdul Hamid in his evidence on affidavit had stated

that he know the deceased Sofior Rahman and he know the petitioner

claimant Merina Bibi who filed this case for grant of compensation for

death of her husband named Sofior Rahman due to motor vehicular

accident.   He further stated in his examination in chief  that  he got

information in respect of  the aforesaid accident on 03.05.2016.  He

further stated in his examination in chief that on 03.05.2016 he got

information  that  Sofior  Rahman  met  with  an  accident  at  Choto

Simulguri in the district of Cooch Behar and after preliminary treatment

at Cooch Behar patient was shifted to Siliguri and operated there.

He further  stated in  his  examination in  chief  that  after

several  operations  and  spending  heavy  amount  injured  remained

unconscious and thereafter injured was shifted to GMCH, Guwahati and

admitted  there  for  several  days  but  due  to  financial  crisis  family

members could not continue his treatment at Guwahati and brought

him back to Halakura where he remained unconscious till  expiry on

11.09.2016.  
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 Father of the deceased had filed the written information

before i/c Halakura O/P regarding the death of his son and the police

officer came to the residence and conducted enquiry and sent the dead

body for  P.M.  examination which was done at  Dhubri  Civil  Hospital.

Police officer took the statement of the family members and villagers

about the accidental death of Sofior Rahman.  He further stated in his

examination  in  chief  that  before  his  death  injured  used  to  earn

handsome amount by doing business and cultivation.  Injured was the

only earning members of the family.  His wife along with three minor

children as well as their old parents were completely dependent upon

the income of the deceased.  

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that deceased is  his nephew.  He further stated in his cross

examination that he had not witnessed the accident.   Hearing from

others regarding the aforesaid accident he submitted his evidence on

affidavit.  He denied in his cross examination that deceased died not

due to accident but other reason.  He denied in his cross examination

that as deceased is his nephew he brought her in the court to depose

false evidence in his favour.

CW-5 Aizul Hoque in his evidence on affidavit had stated

that he is neighbour of the deceased Sofior Rahman and he know the

petitioner claimant Merina Bibi who filed this present claim petition for

grant  of  compensation  for  the  death  of  her  husband  in  a  motor

vehicular accident.  He further stated in his evidence on affidavit that

he got the information at Choto Simulguri under Cooch Behar district

and after preliminary treatment at Cooch Behar injured was shifted to

Siliguri  and  operated  there.   Even  after  several  operations  by

expending huge amount he remained unconscious.  Thereafter injured

was shifted to GMCH, Guwahati and admitted there for several days

but due to financial crisis his family members brought him back to their

native  place  at  Halakura  where  he  remained  under  treatment  at

unconscious stage till his expiry on 11.09.2016.
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Father of Sofior Rahman filed written information before

i/c Halakura O/P regarding death of his son.  Police officer came to the

residence  and  made  enquiry  and  sent  the  dead  body  for  P.M.

examination which was done at Dhubri  Civil  Hospital.   Police officer

took  statement  of  their  family  members  and  villagers  about  the

accidental death of Sofior Rahman.

He  further  stated  in  his  evidence  on  affidavit  that

deceased used to earn handsome amount through business and he

was the only bread earner of the family his wife along with three minor

children as well as old parents were completely dependent upon his

income.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated  that  Sofior  Rahman  is  his  maternal  uncle  through  village

relation.   He  admitted  in  his  cross  examination  that  he  had  not

witnessed  the  accident.   He  denied  in  his  cross  examination  that

deceased died not due to accident but due to other cause.  He also

denied in his cross examination that he is a procured witness of the

claimant and he was brought  here by the claimant  to  depose false

evidence.

CW-6 Ranjit  Kr.  Roy Senior  Assistant,  Agomani  Revenue

Circle in his examination in chief had stated that he was entrusted by

Circle Officer,  Agomani  Revenue Circle to  depose in this  case along

with relevant documents.  Ext-199 is the command certificate issued

by Circle Officer, Agomani Revenue Circle authorizing him to depose in

this  case.   Ext-197 is  the income certificate of  the deceased Sofior

Rahman.  Ext-197 (i) is the seal and signature of the circle officer of

Agomani Revenue Circle.  As per that certificate annual income of the

deceased  was  shown  as  Rs.  90,000/-.   He  further  stated  in  his

examination in chief that said certificate was issued on the basis of the

report of the Mondal.  Ext-200 is the report of the Mondal (PIO), ext-201

is the signature of the Mondal  Nur Mahammad which he know.  He



14

further stated in his examination in chief that he brought the aforesaid

register in the court to prove the certificate issued by the office.  Ext-

201 (PIO) is the copy of the issue register.  

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he does not know the deceased Sofior Rahman.  He further

stated in his cross examination that he joined Agomani Revenue Circle

as Senior Assistant in the month of July, 2016.  Before that he was

posted at Chapar.  When the said certificate was issued he was posted

at Chapar Revenue Circle.  He further stated in his cross examination

that  he  has  no  personal  knowledge  in  respect  of  the  aforesaid

certificate.  At the time of issuance of certificate Palash Pratim Borah

was the Circle Officer of the concerned circle office.  He denied in his

cross examination that Mondal Report which was submitted by him in

this court is a vague document.  He denied in his cross examination

that using influence claimant had obtained the certificate from Circle

Office, Agomani Revenue Circle.  He denied in his cross examination

that issue register is not genuine one.

Perused  the  evidence  adduced  by  the  claimant  side

minutely.   Perused  also  exhibited  documents.   In  the  instant  case

claimant side had examined six witnesses including one official witness

Sri Ranjit Kr. Roy, Senior Assistant, Agomani Revenue Circle.  Claimant

side had exhibited series of documents to prove his case.  Ext-1 is the

Information Letter, ext-5 is the P.M. Report (PIO), ext-6 is report of the

I/O (PIO).  Claimant side had submitted bills and vouchers amounting to

Rs. 2,25,000/- for long treatment of the husband of the claimant before

his  death  in  different  hospitals  and  nursing  home  and  purchase  of

medicines through different medical stores.

I  have perused the exhibited documents minutely.  Ext-

198 is the Form No.54 Report.  As per Form No.54 Report registration

number of the offending vehicle is WB-63-A/1498 and date of accident

was 03.05.2016 at about 8:00 A.M. at Choto Simulguri on NH-31 near
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Santi Club and name of the driver of the offending vehicle is Jel Hoque

i.e. OP No.3.  As per Form No.54 Report driving licence of the driver is

valid  upto  04.08.2017.   As  accident  took  place  on  03.05.2016  so

driving licence of the driver is valid covering the date of the accident.

As per Form No.54 Report owner of the vehicle is Lokman Sk i.e. OP

No.2 and vehicle in question was insured with OP No.1 i.e. Tata AIG

General  Insurance  Company  Limited.   As  accident  took  place  on

03.05.2016  so  insurance  policy  is  valid  covering  the  date  of  the

accident.  So, insurance company is liable to pay compensation to the

claimant as all the vehicular documents are valid covering the date of

the accident.

Claimant  side had submitted P.M.  Report  (PIO).   As per

P.M.  Report age of the deceased at the time of accident was 35 years.

Although OP insurance company had cross examined the said witness

at length except some denial OP insurance company could not adduce

any evidence that age of the deceased at the time of accident was not

35 years but more than 35 years.  Except giving some suggestions OP

insurance company could not able to produce any authentic document

to prove that age of the deceased at the time of accident was not 35

years but more than 35 years.  As there is no other document reverting

the evidence of the claimant that age of the deceased at the time of

accident  was  more  than  35  years  so  I  accept  the  P.M.  Report  as

mentioned in the ext-5 and age of the deceased as mentioned in the

P.M. Report is accepted.  

I  have perused the medical bills and vouchers minutely

and exhibited in this case.  I  have perused all the medical bills and

vouchers minutely.  As per ext-116 claimant had purchased medicines

for treatment of her husband amounting to Rs. 2,704/- but in the said

cash memo there is some overwriting and no signature and initial of

the  concerned medical  store  is  there  after  the  said  cur  mark.   So,

claimant is not entitled to get any compensation on the basis of ext-11.

Claimant side had submitted another bill amounting to Rs. 408/- vide

ext-128.  As per said exhibit claimant has purchased some medicines
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for treatment of her deceased husband before his death.  In the said

cash memos there are some cut marks and in the cut marks there is no

initial of the concerned medical store from where said medicines were

purchased.  In ext-129 amounting to Rs. 1,079/- regarding purchase of

medicine for treatment of the deceased before his death but in the said

cash memo there is some cut marks and no initial of the concerned

medical  store  is  there  in  the  said  cash  memo.   So,  same  is  not

admissible  in  evidence.   Claimant  side had submitted another  cash

memo amounting to Rs. 200/- vide ext-130 and in the said cash memo

there  is  some  overwriting  claimant  is  not  entitled  to  get  any

compensation  on  the  basis  of  said  exhibit.   Claimant  side  had

submitted one cash memo vide ext-155 amounting to Rs. 130/- in the

back side of side of the said cash memo it is written that said amount

is unpaid amount.  So, claimant is not entitled to get any compensation

on the basis of ext-155.  Claimant side had submitted medical bills,

vouchers  &  cash  memos  amounting  to  Rs.  5,23,894/-  and  after

deducting Rs. 4,521/- from Rs. 5,23,894/- it comes to Rs. 5,19,373/- to

which claimant is entitled to get under the head of medical expenses

before death of the victim.  

 Claimant side in his claim petition and also in evidence on

affidavit  of  the CW-6 i.e.  official  witness had mentioned that annual

income of the deceased was Rs. 90,000/- which is exhibited and said

certificate was issued by the Circle Officer,  Agomani  Revenue Circle

vide ext-197.  Ext-200 is the report of the Mondal and on the basis of

said report Circle Officer issued certificate showing that annual income

of the deceased was Rs. 90,000/-.

I  have  perused  the  report  of  the  Mondal  and  also

certificate  issued  by  the  concerned  Revenue  Circle.   I  have  also

perused  the  income  certificate  issued  by  Circle  Officer,  Agomani

Revenue Circle.  As per Report of the Mondal Circle Officer had issued

certificate showing annual income of the deceased was Rs. 90,000/-.

The said certificate was issued on the basis of the report of the Mondal.
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Ext-200 is the Report of the Mondal (PIO).  Ext-201 is the copy of the

Issue Register.  Ext-200 (i) is signature of the Mondal Nur Mahammad.

I have perused the income certificate issued by the Circle

Officer, Agomani Revenue Circle.  As per income certificate issued by

Agomani Revenue Circle vide ext-197 annual income of the deceased

was Rs. 90,000/- from all sources.  Said certificate was issued on the

basis of Mondal Report vide ext-200.

I have perused the Mondal Report minutely there is some

cut  marks  regarding  annual  income  of  the  deceased.   Cut  marks

portion there is no initial of the concerned Mondal after cut marks and

concerned official of the Revenue Circle did not give any explanation

why there is cut mark in the report of the Mondal on the basis of which

ext-197 i.e. income certificate was issued.  So, said income certificate

cannot  be  accepted  and monthly  income of  the  deceased  is  to  be

treated as notional income as claimant could not prove income of the

deceased  properly  that  annual  income  of  the  deceased  was  Rs.

90,000/- at the time of accident.

Claimant i.e. CW-2 Merina Bibi in her evidence on affidavit

did not mention regarding source of income of the deceased except

mentioning  that  deceased  was  a  businessman  and  he  had  some

cultivable  land  but  claimant  side  had  failed  to  give  any  concrete

evidence  what  was  the  business  of  the  deceased  at  the  time  of

accident  and  how much  land  owned  by  the  claimant  for  cultivable

purpose.  As claimant could not prove by authentic document so I treat

the income of the deceased notionally at Rs. 5,000/- per month.  

Claimant is now entitled to get aforesaid compensation as

per  M.V.  Act.   Claimant  side  had  submitted  a  decision  of  Hon’ble

Supreme Court decided in Civil Appeal No.3483 of 2008, Sarla Verma &

Others Vs. Delhi Transport Corporation & Others.  In the said citation

Hon’ble  Supreme  Court  gave  some  guidelines  how  to  calculate

compensation under different heads and what will be multiplier in case

of death of a person under the age group of 35 years.  As per said
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citation if age of the deceased at the time of accident is 35 years so

multiplier 16 will be applicable in this case.  So, annual income of the

deceased come to Rs. 5,000/- X 12 = Rs. 60,000/-.

Now,  multiplying  Rs.  60,000/-  by  the  appropriate

multiplier 16, it comes to Rs. 9,60,000/-.

As per claim petition deceased left behind his wife and

three sons and daughters and her mother i.e. claimant No.5 Sonabhan

Bibi and his father named Mozid Ali Ahmed but as per decision of the

Hon’ble Supreme Court in Sarla Verma’s case father is not considered

as dependent upon the income of the deceased.  Deceased left behind

his wife and three sons and daughters and her mother, in total, five

dependents.

As per decision of Hon’ble Supreme Court decided in Sarla

Verma’s  case  decided  in  Civil  Appeal  No.3483  of  2008  deduction

towards personal and living expenses is calculated under the aforesaid

formula.   Deduction  towards  personal  and  living  expenses  of  the

deceased should be 1/3rd while number of dependents family members

is 2 to 3, 1/4th where number of dependent family members is 4 to 6

and 1/5th where numbers of family members exceed six.

In the instant case dependent family members is five i.e.

wife and one son and two daughters and their mother.  So, 1/4th is to be

deducted from the compensation amount towards personal and living

expenses.   After  deducting  1/4th of  Rs.  9,60,000/-  it  comes  to  Rs.

7,20,000/-.  

Claimant  side had also submitted a decision of  Hon’ble

Supreme Court decided in 2017 (4) TAC 673 SC, National  Insurance

Company Limited vs. Pranay Sethi & Others.  In the said case Hon’ble

Supreme Court gave some guidelines how to calculate compensation

under  the  conventional  heads.   As  per  said  guidelines  claimant  is

entitled  to  get  Rs.  15,000/-  under  the  head  of  loss  of  estate,  Rs.

15,000/- under the head of funeral expenses and Rs. 40,000/- under
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the head of loss of consortium as claimant had lost her husband in the

said motor vehicular accident so claimant is entitled to get Rs. 40,000/-

under the head of loss of consortium.  

As  deceased  is  self-employed  person  and  had  no

permanent job, 40% of the established income is to be added towards

total compensation amount under the head of future prospects.  Now,

adding  40%  of  Rs.  7,20,000/-  with  Rs.  7,20,000/-  it  comes  to  Rs.

10,08,000/-.

Thus, in total, claimants are entitled to get Rs. 10,08,000/-

+ Rs. 15,000/- + Rs. 15,000/- + Rs. 40,000/- + Rs. 5,19,373/- = Rs.

15,97,373/- as compensation.

As the vehicle in question was insured with OP No.1 and

insurance policy is valid covering the date of the accident and other

vehicular documents is also valid covering the date of the accident so

OP No.1 is liable to pay compensation to the claimant along with 8%

interest from the date of institution of this case till realisation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

15,97,373/-  (Rupees  Fifteen  Lakhs  Ninety  Seven  Thousand  Three

Hundred Seventy Three) only to the claimant payable by OP No.1, M/s.

Tata  AIG  General  Insurance  Company  Limited  through  an  account

payee cheque.  An interest at the rate of 8% per annum is allowed on

the total compensation amount from the date of filing of claim petition

i.e. 16.07.2016 till realisation.

      Given under my hand and seal of this court this 24 th day of Sept,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.



20

APPENDIX 

MAC Case No.185/2016

Claimant’s witness : CW-1 Redwanu Haidar Ali

  CW-2 Merina Bibi

  CW-3 Matior Rahman

  CW-4 Abdul Hamid

  CW-5 Azizul Hoque

  CW-6 Ranjit Kumar Roy

 Exhibits 

Ext-1 Information Letter (PIO)

Ext-5 P.M. Report (PIO)

Ext-6 Report of I.O. (PIO)

Ext-7 OPD Bill

Ext-8 Money Receipt

Ext-9 to 83 Requisition Slips

Ext-84 Cash Memo

Ext-85 to 104 Different Reports

Ext-105 to 196 Bills, Cash Memos & Reports

Ext-197 Income Certificate of the Deceased

Ext-197 (i) Seal & Signature of the Circle Officer

Ext-198 AIR in Form No.54 Report

Ext-198 (i) Seal of Ghoksadanga P.S.

Ext-198 (ii) Signature of the I/O Sanjay Sarkar

   Member: MACT: Dhubri.


