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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.288/2015

Parties:-

Sanjay Das
S/O: Badal Ch. Das
Church Road, Ward No.9, Dhubri
P.O: Dhubri
P.S. & Dist: Dhubri, Assam   ..Claimant

Vs.

1.Tapan Paul

S/O: Nagendra Paul

VILL: Chowdanga

P.S: Kotali

Dist: Cooch Behar (West Bengal)

2.Auwal Hozid
S/O: Anser Ali
VILL: Baladmara Part-II
P.S: Gauripur
Dist:  Dhubri, Assam

3.The Branch Manager,
United India Insurance Company Limited,
Dhubri Branch
P.O. & Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Abdur Rahman Sarkar, Advocate for the claimant

Sri K.M. Hussain, Advocate for OP No.1 & 2

Sri S.K. Das, Advocate for OP No.3
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Date of argument:  05.09.2019

Date of judgment:  27.09.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for  granting compensation in respect  of  Motor  Vehicular

Accident  which  occurred  on  30.01.2015  at  about  6:00  A.M.  at

Balatmara on NH-31.
Claimant’s case in brief was that on 31.01.2015 claimant

was  proceeding  to  Mahamaya  from  Dhubri  with  vehicle  No.AS-17-

D/2601  and  at  about  6:00  A.M.  at  Balatmara  on  NH-31  offending

vehicle  bearing  registration  No.WB-63/6604  coming  from  opposite

direction driving in a rash and negligent manner dashed his vehicle.  As

a result he sustained injuries in his head and different parts of his body.

After the accident claimant was taken to Civil Hospital, Dhubri and on

the same day he was discharged from hospital.
Claimant side further stated in his claim petition that in

respect of the aforesaid accident he lodged an FIR dated 02.02.2015

before O/C Dhubri P.S. in respect of the said accident and on the basis

of this FIR police registered a case vide Dhubri P.S. Case No.73/15 U/s.

279/337/427  IPC  corresponding  to  UD  Case  No.466/15  against  the

driver  of  the  offending  vehicle  bearing  registration  No.WB-63/6604.

After proper investigation police of Dhubri P.S. had submitted charge

sheet against the driver of the offending vehicle.  
Claiamnt side further stated in their claim petition that he

had spent an amount of Rs. 20,000/- for the purpose of his treatment.

Due  to  injuries  sustained  by  him  he  could  not  work  three  to  four

months and he had lost his monthly income for that period completely.
Claimant side further stated in their claim petition that as

he is a professional driver and he got monthly salary of Rs. 3,000/-

from his employer.  
Claimant  side further  stated in their  claim petition that

accident occurred due to rash and negligent driving by the driver of the
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offending vehicle bearing registration No.WB-63/6604.  There was no

fault on the part of the claimant.  
Claimant  prayed  before  the  Hon’ble  court  to  award

compensation amounting to Rs. 50,000/- along with interest from the

date of institution of this case till realissation.  
On receipt of this petition filed by the claimant an MAC

Case was registered and summon was issued to the opposite parties.

On receipt of the summon OP No.1 owner of the offending vehicle had

appeared through his counsel and filed written statement.  The main

contentions of written statement submitted by OP No.1 are as follows:
That  this  claim petition  is  not  maintainable  in  law  and

facts,  that there was no negligence on the part of the driver of the

vehicle No.WB-63/6604 for  the aforesaid  accident,  the accident  was

caused due to own negligence of the claimant and as such OP No.1 is

not liable to pay any compensation to the claimant, that answering OP

has no knowledge about the injury sustained by the injured as alleged

and the burden of prove lies upon the claimant, that claim petition is

bad for non-joinder of owner, insurer of vehicle No.AS-17-B/3601 which

is  a  offending  vehicle  and  as  such  claim  petition  is  liable  to  be

dismissed, that as regard the content of para-1 to 7 the answering OP

has no knowledge and the burden of prove lies upon the claimant, that

as  regard  to  para-8  &  9  of  the  claim  petition  it  is  submitted  that

accident occurred at 11:00 A.M. but not 600 A.M. on 30.01.2016, the

claimant filed false case and illegally involved the vehicle as offending

vehicle, that as regard to para-11, 12 & 13 of the claim petition it is

submitted  that  answering  OP  has  no  knowledge  about  the  injuries

sustained by the claimant and expenditure so incurred by him, that

with regard to para-14 to 20 answering OP has no comment, that as

regard  to  column  No.21  of  the  claim  petition  it  is  submitted  that

amount claimed is excessive and claimant is not entitled to get the

aforesaid amount as claimed, the statement made in column No.22 of

the  claim petition  is  vehemently  denied  by  the  answering  OP,  it  is

submitted that entire claim petition at this stage has manufactured for

the  purpose  of  this  case,  that  answering  OP  is  the  owner  and

answering OP No.2 is driver of the vehicle No.WB-63/6604, the said
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vehicle was on the right side in front of brick field at Balatmara on the

alleged date of accident at about 11:00 A.M. then the vehicle bearing

registration  No.AS-17-D/2601  driven  by  the  claimant  in  rash  and

negligent manner dashed the stationary vehicle No.WB-63/6604 as a

result  of  which accident  occurred.   There was no negligence of  the

driver  of  the  vehicle  No.WB-63/6604  and  due  to  negligence  of  the

driver of the vehicle No.AS-17-B/2601 the aforesaid accident took place

as such answering OP is not liable to pay any compensation, that the

vehicle No.WB-63/6604 is insured with United India Insurance Company

Limited and insurance policy was valid upto 29.07.2016, covering the

date of the accident.  Under the aforesaid facts and circumstances this

claim petition is liable to be dismissed with costs. 
OP  No.2  driver  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of written statement submitted by OP No.2 are as follows:
That claim petition is not maintainable in law and facts,

that there was no negligence on the part of the driver of the vehicle

No.WB-63/6604 for  the  aforesaid  motor  vehicular  accident,  that  the

accident was caused due to own negligence of the claimant as such

answering OP is not liable to pay any compensation to the claimant,

that the answering OP has no knowledge about the injury sustained by

the claimant as alleged, the burden of prove lies upon the claimant,

that claim petition is bad for non-joinder of owner, insurer of vehicle

No.AS-17-B/2601 as necessary party and as such claim petition is liable

to  be  dismissed,  that  as  regard  the  contents  of  column  No.1  to  7

answering OP has no knowledge and the burden of proving the same

lies upon the claimant, that as regard column No.8 & 9 of the claim

petition it is submitted that accident occurred at 11:00 A.M. but not

6:00  A.M.  on  30.01.2015,  claimant  filed  a  false  case  and  illegally

involved  the  answering  OP  as  party  in  this  case  showing  him  as

offending vehicle, that as regard column No.11 of the claim petition it

is submitted that amount claimed by the claimant is too excessive and

claimant is not entitled to get any compensation as claimed by him,

that the statement made in column No.22 of the claim petition it is

vehemently denied by the answering OP, it  is  submitted that entire
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contentions of the said column is manufactured for the purpose of this

case, that answering OP No.1 is the owner of the vehicle and OP No.2 is

driver  of  the  vehicle  bearing  registration  No.WB-63/6604  and  said

vehicle was on the right side in front of brick filed at Balatmara on the

alleged date of accident at about 11:00 A.M. then the vehicle bearing

registration  No.AS-17-D/2601  driven  by  the  claimant  in  rash  and

negligent manner dashed the stationary vehicle No.WB-63/6604 as a

result  of  which accident  occurred.   There was no negligence of  the

driver of the offending vehicle No.WB-63/6604 and due to negligence

of  the  claimant  the  aforesaid  accident  took  place,  that  the  vehicle

No.WB-63/6604  was  insured  with  United  India  Insurance  Company

Limited  and  the  insurance  policy  is  valid  covering  the  date  of  the

accident.  Answering OP prayed before the Hon’ble Court to dismiss the

claim petition with costs.
OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.3 are as follows:
That this claim petition is not maintainable in the present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that claim

petition is barred by principle of estoppels, waiver and acquiescence

and hence it  is  liable  to  be dismissed,  that  answering OP does not

admit the alleged accident and also denies that alleged accident was

caused  due  to  rash  and  negligent  driving  by  the  vehicle  allegedly

insured with  the answering  OP,  that  the  accident,  if  any,  has  been

caused due to negligence contributed by the victim himself and claim

petition against United India Insurance Company Limited is liable to be

dismissed, that the contents of para-22 of the claim petition is denied

by  the  answering  OP,  it  is  submitted  that  vehicle  involved  in  the

accident  was  not  covered  under  the  policy  said  to  have  issued  by

United  India  Insurance  Company  Limited  at  the  relevant  time  of

accident,  vehicle  in  question  was  duly  insured  with  United  India

Insurance Company Limited and insurance policy is valid with effect

from  16:54  hours  of  30.01.2015  to  midnight  of  29.01.2016.   As

accident  said  to  have  occurred  at  about  6:00  A.M.  on  30.01.2015,
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hence answering OP deserves exoneration from liability,  that all  the

allegations  made in  the  claim petition  are  false  and petition  is  not

maintainable  either  on  facts  or  in  law,  that  the  medical  certificate,

police report and other papers relating to the alleged injury may be

directed to the claimant to be produced for the statement forwarded in

para-11, 12 & 13 of the claim petition to be substantiated, that the

route  permit  /  road  permit,  valid  and  effective  driving  licence,

registration  documents,  fitness  certificate  of  the  vehicle  may  be

directed to be produced by the owner otherwise it shall be presumed

that  there  is  statutory  violation  of  the  policy  condition  and  hence

answering OP prayed before the Hon’ble Court that answering OP is not

responsible towards any liability and claim, if any, is also subject to the

compliance of section 64 VB of the Insurance Act, that the allegation

which are not specifically admitted amount to have denied.  Under the

aforesaid facts and circumstances OP prayed before the Hon’ble Court

to dismiss the claim petition with costs in favour of the answering OP.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.WB-63/6604 (Tata

Magic)  and  claimant  sustained  injuries  due  to  said

accident?
2 Whether the offending vehicle was insured with M/s.

United India Insurance Company Limited at the time of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.
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CW-1 Sanjay Das claimant in his evidence on affidavit had

stated that he is the claimant of this case and he is well acquainted

with  the  facts  of  the  case.   He  further  stated  in  his  evidence  on

affidavit  that on 30.01.2015 while he was proceeding to Mahamaya

from Dhubri with vehicle No.AS-17-B/2601 and at about 6:00 A.M. at

Balatmara on NH-31 the offending vehicle No.WB-63/6604 coming from

the opposite direction driving in a rash and negligent manner dashed

the vehicle.  As a result claimant sustained injuries in different parts of

his body including head injury.  

 After the accident claimant was immediately taken to Civil

Hospital, Dhubri and admitted there in the hospital and on the same

day he was released from hospital.  

To  prove  this  case  claimant  side  had  exhibited  some

documents.  Ext-1 is the Discharge Slip of Dhubri Civil Hospital, ext-2 is

advice slip, ext-3 is the injury report, ext-4 is the prescription, ext-5 is

the certified copy of FIR, ext-6 is the certified copy of charge sheet,

ext-7 to 10 are cash memos amounting to Rs. 8,409/-, ext-11 is the

Form No.54 Report.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that on the date of alleged accident he was travelling by a Tata

Magic  Vehicle  bearing  registration  No.AS-17-B/2601  and  he  did  not

remember name of the owner of the vehicle at the relevant time of

accident.  He further stated in his cross examination that vehicle was

driving by him had a insurance coverage.  He further stated in his cross

examination that he had not filed any case under WC Act.  He further

stated  in  his  cross  examination  that  he  has  not  impleaded  owner,

insurer of the other vehicle as party in this case.  He further admitted

in his cross examination that Tata Sumo vehicle which was driven by

him coming into collision with a Tata Magic Vehicle and it was a head

on collision.   He denied in  his  cross  examination that  accident  had

taken place due to his own negligence.  He further stated in his cross
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examination  that  United  India  Insurance  Company  Limited  in  his

written statement had mentioned that Tata Magic passenger vehicle

did not have any insurance policy coverage on the date of the alleged

occurrence.  He further stated in his cross examination that he had

submitted ejahar following day of the accident and he was treated in

the hospital for only one day.  He denied in his cross examination that

his claim with regard to having lodged an FIR in the criminal case on

the following day of accident is not true.  He does not know whether

owner of the offending vehicle had submitted written statement or not.

He  further  stated  in  his  cross  examination  that  he  does  not  know

whether he had submitted copy of insurance policy in respect of his

vehicle  which  was  driven  by  him.   The  period  of  insurance  policy

coverage with regard to the Tata Sumo vehicle is reflected in the copy

of  insurance  policy  submitted  in  this  case.   The  copy  of  insurance

policy that had been furnished with regard to the Tata Magic vehicle

indicates that Tata Magic vehicle did not have any insurance coverage

on the date of the accident.  He denied in his cross examination that

cash memos submitted by him in support of his claim with regard to

expenditure  incurred  by  him  for  medical  treatment  did  not  have

corresponding prescriptions.  He denied in is cross examination that his

claim with regard to spending of Rs. 20,000/- for medical treatment is

not true.  He further admitted in his cross examination that he had not

submitted any certificate in support of his claim that he used to earn

Rs. 6,000/- per month.  He denied in his cross examination that he did

not  have  monthly  income  of  Rs.  6,000/-.   He  denied  in  his  cross

examination  that  he  is  not  entitled  to  get  Rs.  50,000/-  as

compensation.  At the time of accident mentioned in the ext-1 i.e. Form

No.54 appears to have been tempered with.

In  the  instant  case  claimant  had  examined  only  one

witness.  OP side although submitted in his evidence on affidavit but

aforesaid  witness  did  not  turn  up to face  cross  examination by the

counsel  of  the  claimant  side.   So,  evidence  submitted  by  OP  side

through DW-1 is not admissible as he did not face cross examination by
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the  counsel  of  the  claimant  side.   So,  evidence  submitted  by  OP

insurance company is expunged.

Perused  the  evidence  adduced  by  the  claimant  side

minutely.  Perused also exhibited documents minutely.  As per claim

petition  alleged  accident  took  place  on  30.01.2015  at  6:00  A.M.  at

Balatmara on NH-31 when the claimant was going to Mahamaya from

Dhubri  with  vehicle  No.AS-17-B/2601  at  Balatmara  on  NH-31  the

offending  vehicle  bearing  registration  No.WB-63/6604  coming  from

opposite direction driving in a rash and negligent manner dashed the

claimant’s vehicle.  As a result claimant sustained injuries in different

parts of his body including his head.  

Claimant side had exhibited discharge slip of Dhubri Civil

Hospital.  As per Discharge Slip of Dhubri Civil Hospital claimant named

Sanjay Das was admitted at Dhubri Civil Hospital on 30.01.2015 and

discharged from hospital on 31.01.2015 i.e. claimant was in hospital as

indoor patient for only one day.  As per injury report which is exhibited

in this case as ext-3 claimant sustained skull  laceration of her right

parietal region 3” X 5”.  X-Ray did not find any internal injury.  As per

report of Senior Medical & Health Officer, Civil Hospital, Dhubri injury

sustained by the injured is simple, fresh and caused by blunt object.  

Claimant  side  had  submitted  some  bills  and  vouchers

regarding his treatment in Civil Hospital, Dhubri from ext-7 to ext-10.

Claimant  side  had submitted  charge  sheet  in  this  case

which is exhibited in this case as ext-6.  As per charge sheet police

after completion of investigation of investigation had submitted charge

sheet against OP No.2 U/s. 279/337/427 IPC.  Police prima facie found

that  accident was caused due to rash and negligent  driving by the

driver of the offending vehicle driven by OP No.2.

Claimant side had submitted some bills  and vouchers regarding his

treatment in Civil Hospital, Dhubri and submitted some cash memos to

show that claimant side had submitted cash memos in connection with
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his treatment at Civil Hospital, Dhubri vide ext-7, 8, 9 & 10.  As per ext-

7 claimant side had purchased medicines amounting to Rs. 957.76.  As

per  ext-8  claimant  side had purchased medicines  amounting  to  Rs.

856/-.  As per ext-9 claimant side had purchased medicines amounting

to Rs. 1,985/-  and all  the bills which are submitted in this case are

resulting to the said road traffic accident.  

 Claimant side had exhibited ext-11 which is Form No.54

Report.  As per ext-11 alleged accident took place on 30.01.2015 at

11:25  A.M.  on  NH-31  at  Balatmara  and  name  of  the  driver  of  the

offending vehicle is Auwal Mazid i.e. OP No.2.  Driving licence of the

driver  is  valid  upto  27.07.2017.   As  the  accident  took  place  on

30.01.2015 so at the time of accident driving licence of the driver is

valid covering the date of the accident.

As  per  Form  No.54  Report  registration  number  of  the

offending  vehicle  is  WB-63/6603  which  is  insured  with  United  India

Insurance  Company  Limited.   As  per  Form  No.54  Report  alleged

accident  took  place  on  30.01.2015  at  11:25  A.M.   OP  side  had

submitted copy of insurance policy although same is not exhibited due

to  non-production  of  DW-1  in  the  court  but  claimant  side  did  not

challenge  the  said  insurance  policy  is  not  valid  and  OP  insurance

company had submitted wrong insurance policy in the court.  Claimant

side had only mentioned in his argument that insurance policy is valid

but on going through the policy document minutely which is revealed

that  owner  of  the  offending  vehicle  is  Tapan  Paul  and  vehicle  in

question was insured with United India Insurance Company Limited and

validity  period  of  insurance  is  16:45  hours  of  30.01.2015  to

29.01.2016.  As accident took place on 30.01.2015 at 11:15 A.M. so at

the time of accident insurance policy is not valid.

Moreover, CW-1 himself admitted in his cross examination

that copy of the insurance policy that have been furnished with regard

to Tata Magic vehicle indicates that Tata Magic vehicle did not have any

insurance policy  coverage on  the date of  the accident.   So,  as  per
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admission of the claimant himself and going through insurance policy

minutely I am opinion that at the time of accident insurance policy is

not valid.

As police after proper investigation had submitted charge

sheet against OP No.2 driver of the offending vehicle U/s. 279/337/427

IPC so prima facie  established that  OP No.2 had driven the vehicle

rashly and negligently.  As vehicle in question is not insured at the time

of accident and policy is not valid at the time of accident so owner of

the offending vehicle i.e. OP No.1 is liable to pay compensation to the

claimant.  Accordingly, I direct OP No.1 to pay compensation to the

claimant.

On  going  through  the  exhibited  documents  minutely  I

found that claimant was in hospital as indoor patient for only one day

and as per opinion of the doctor claimant sustained simple injuries due

to said accident.  So, claimant is entitled to get compensation under

the following heads.

Pain and sufferings: Rs. 3,000/-.

Regarding medical expenditure incurred by the claimant

in respect of the aforesaid accident amounting to Rs. 8,420/-.  Claimant

is  entitled  to  get  aforesaid  amount  under  the  head  of  medical

expenditure  during  the  period  of  his  treatment  in  the  hospital.   As

claimant was in hospital for only one day so he is not entitled to get

any compensation amount under the head of loss of income or other

heads.

Accordingly,  I  direct  OP  No.1  to  pay  compensation

amounting to Rs. 3,000/- + Rs. 8,420/- = Rs. 11,420/- along with 8%

interest  to the claimant  from the date of  institution of  this  case till

realisation.

ORDER 
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In  the  result,  claim  petition  is  allowed  awarding  Rs.

11,420/- (Rupees Eleven Thousand Four Hundred Twenty) only to the

claimant  payable  by  OP  No.1  i.e.  owner  of  the  offending  vehicle

through an account payee cheque.  An interest at the rate of 8% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 12.10.2015 till realisation.

     Given under my hand and seal of this court this 27 th day of Sept,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

MAC Case No.288/2015

Claimant’s witness : CW-1 Sanjay Das

 Exhibits 

Ext-1 Discharge Slip of Dhubri Civil Hospital

Ext-2 Advice Slip

Ext-3 Injury Report

Ext-4 Prescription

Ext-5 Certified copy of FIR

Ext-6 Certified copy of Charge Sheet

Ext-7 to 10 Cash Memos
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Ext-11 Certified copy of Form No.54 Report

   Member: MACT: Dhubri. 


