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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.319/2014

Parties:-

1.Santesh Ali
S/O: Late Surman Ali
2.Mosiron Bibi
W/O: Santosh Ali
3.Somful Bibi
W/O: Late Sohidul Ali
4.Ohela Bibi
W/O: Late Sohidul Ali
5.Mobarak Ali
S/O: Late Late Sohidul Ali
6.Josmita Khatun
D/O: Late Sohidul Ali
7.Asraful Ali
S/O: Late Sohidul Ali
8.Moromi Khatun
D/O: Late Sohidul Ali
All are R/O:
VILL: Charuabakra
P.S: Chapar
Dist: Dhubri, Assam

..Claimants

Vs.

1.United India Insurance Company Limited

Represented by its Branch Manager

Dhubri Branch, G.T.B. Road, Dhubri

Policy No.130681/31/13/02/00003190

2.Noor Mohammad Ali (Owner)
S/O: Late Ansob Ali
VILL: Masaner Alga
P.O: Suapata Part-II
Dist: Dhubri, Assam
PIN - 783348

3.Kashem Ali (Driver)
S/O: Late Binu Sk
VILL: Sonamukhi
P.O: Tilapara
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Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Ejaz Ahmed, Advocate for the claimants

Sri Sujit Kumar Saha, Advocate for OP No.1

Sri Koiruj Zaman, Advocate for OP No.2 & 3

Date of argument:  10.07.2019

Date of judgment:  11.09.2019

Judgment 

This claim petition has been filed by the claimants U/s.

166  of  the  M.V.  Act  for  granting  compensation  in  respect  of  Motor

Vehicular Accident which occurred on 01.06.2014 at New Hatipota near

NH-31, P.S. Chapar district Dhubri, Assam.
Claimants’ case in brief was that on 01.06.2014 at about

9:30 P.M. while injured was standing and waiting for public vehicle at

New Hatipota near NH-31 a truck bearing registration No.AS-18/6478

driven by its driver in a rash and negligent manner knocked down the

injured.  As a result of which injured sustained grievous injuries and

immediately he was taken to Chapar CHC and considering the gravity

of injury doctor referred the injured to GMCH, Guwahati.  When injured

was brought to GMCH, Guwahati, doctor of GMCH, Guwahati declared

him  death.   Necessary  P.M.  examination  was  conducted  at  GMCH,

Guwahati.
Claimant  side further  stated in their  claim petition that

one Bakkar Ali  filed an Ejahar before O/C Chapar P.S.  regarding the
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aforesaid accident.  On the basis of the said FIR, police registered a

case vide Chapar P.S. Case No.244/14 U/s. 279/304-A IPC.
Claimant side further  stated in their  claim petition that

during the course of investigation police seized the offending vehicle

along with relevant documents and police seized the driving licence of

the driver of the offending vehicle.  After due investigation police filed

charge sheet U/s.  279/304-A IPC against the driver  of  the offending

vehicle.
Claimant side further  stated in their  claim petition that

they  had spent  Rs.  25,000/-  for  carrying dead body to  their  native

village from Guwahati and other funeral expenses.
Claimant side further  stated in their  claim petition that

deceased  was  a  gang  leader  (group  leader)  of  RKB  Brick  Field,

Sonamukhi.  During his lifetime, manager of RKB Brick Field used to

pay monthly salary of  Rs.  7,000/-  along with  daily  allowance of  Rs.

100/-.
Claimant  side further  stated in their  claim petition that

deceased was the only earning member of the family and after the

death  of  the  deceased  entire  family  was  suffering  acute  financial

hardship.
Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 32,00,000/- for the death of Sahidul

Islam in a motor vehicular accident.
OP No.2 & 3 owner had appeared through his counsel and

filed written statement.  The main contentions of the written statement

submitted by OP No.2 are as follows:
That  this  claim petition  is  not  maintainable  in  law  and

facts,  that  the  compensation  claimed  in  the  claim  petition  by  the

claimant is baseless and exaggerated, that the answering OP states

that compensation as claimed by the petitioner is so high having no

basis  of  law,  that  the petitioner  has  not  furnished copy of  relevant

documents with the summon / notice upon the answering OP No.2 and

answering  OP  No.2  has  no  personal  knowledge  about  the  alleged

accident as such OP No.2 reserves the right to file additional written

statement, if required, OP No.2 owner of the vehicle is not liable to pay

compensation  as  vehicle  had  valid  R/C,  D/L,  fitness  certificate  and
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permit and insurance policy, the vehicle was duly insured with United

India Insurance Company Limited which was valid from 21.01.2014 to

21.01.2015 and as such alleged accident took place during the validity

period of insurance policy and on the other hand, the accident took

place due to fault of the victim as such answering OP No.2 owner of the

vehicle is not liable to pay any compensation to the claimant, if any

compensation is awarded, it is to be paid  by the insurer of the vehicle.

Under the aforesaid facts and circumstances answering OP No.2 prayed

before  the  Hon’ble  Court  to  dismiss  the  claim  petition  against  the

answering OP.
Answering  OP No.3  driver  of  the  offending  vehicle  had

appeared through his counsel and filed written statement.  The main

contentions  of  the  written  statement  submitted  by  OP  No.3  are  as

follows:
That present claim petition is not maintainable either on

M.V. Act or the Rules as amended upto date, that there is no cause of

action for the claim, that the injured contributed cent percent for the

accident, that claim petition is also hit by principle of estoppels, waiver

and acquiescence, that save and except that has been admitted in the

written statement, rest of the averments made in the claim petition are

denied and claimant is required to prove the same with documentary

evidence, that the claim petition is not maintainable both in law and

facts against the answering OP No.3 i.e. driver of the offending vehicle,

that the claim petition is bad for non joinder of necessary party, that

the answering OP No.2 has no direct knowledge of the para-1 to 7 of

the  claim  petition,  that  the  contents  of  para-8  and  9  of  the  claim

petition is admitted but answering OP has no fault that vehicle was not

driven in a rash and negligent manner, so far as para-10, 11, 12, 18,

19,  20  &  22  of  the  claim  petition,  answering  OP  have  no  direct

knowledge and as such truthfulness of the averments are denied with

emphasis, that the contents of para-14, 15 & 16 of the claim petition

are admitted, that so far as para-20 of the claim petition the concerned

answering  OP  denied  the  same,  the  amount  claimed  is  highly

exaggerated  and  same  has  no  material  basis,  the  answering  OP

reserves the right to file additional written statement, if required, that
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if any compensation is at all awarded, answering OP is not liable since

the vehicle was duly insured with answering OP No.1 i.e. United India

Insurance Company Limited and insurance policy is also valid covering

the date of the accident as such entire burden lies on the insurance

company  to  pay  the  same.   Under  the  aforesaid  facts  and

circumstances  answering  OP  prayed  before  the  Hon’ble  Court  to

dismiss the claim petition and exonerate the answering OP No.3 to pay

any compensation to the claimant.
OP No.1  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.1 are as follows:
That claim petition is not maintainable in its present form

and manner, that there is no cause of action against the answering OP,

hence claim petition is liable to be dismissed, that the claim petition is

barred by the principle of estoppels, waiver and acquiescence, hence it

is  liable  to  be dismissed,  claim petition suffers  from defect  of  non-

joinder and mis-joinder of necessary parties, answering OP does not

admit the alleged accident and also denies that alleged accident was

caused due to rash and negligent driving by the driver of the offending

vehicle, that the material  allegations made in the claim petition are

false and petition is  not maintainable  either  on facts  or  in  law and

under  the given circumstances,  hence  claim petition is  liable  to  be

dismissed in limine with costs, OP insurance company does not admit

and  denied  that  the  allegation  made  in  the  claim  petition  and

petitioner is required to prove the same with documentary evidence,

that driver of the offending vehicle allegedly insured with answering OP

was  not  holding  valid  and  effective  driving  licence  at  the  time  of

alleged accident and was also not qualified for holding or obtaining

such driving licence and further has not satisfied requirements of Rule-

3 of the Central Motor Vehicles Rules, 1989, that answering OP seeks

protection U/s. 147 and 149 of the M.V. Act, that the claim petition, if

any,  shall  strictly  be  rejected  to  the  terms  and  conditions  and

limitations incorporate in the policy alleged insured by the OP United

India  Insurance  Company  Limited,  that  the  answering  OP  humbly

submit that as per section 134 (C) of the M.V. Act it is a mandatory
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duty of the owner of the vehicle to furnish the particulars of the policy,

date, time and place of accident, particulars of the injured / deceased

and the name of the driver and also particulars of driving licence but in

the  instant  case  insured  /  owner  has  failed  to  comply  with  the

provisions which are mandatory on the part of the owner required to be

furnished  after  the  alleged  accident  and  compensation  if  at  all  is

assessed the same is to be shifted to the owner of the vehicle involved

in the accident and non compliance of  statutory provision and case

against  OP  insurance  company  is  liable  to  be  dismissed,  that  the

answering OP further submits that as per section 154 (6) of the M.V.

Act it is the mandatory duty of the concerned P.S. to forward all the

relevant documents including driving licence to the concerned insurer

within  30  days  from  the  date  of  information  of  accident  but  the

concerned  P.S.  failed  to  forward  the  documents  and  not  complied

statutory  demand,  that  the  claim  petition  is  inflated,  excessive,

abnormal  and  without  having  legal  and  equitable  basis,  that  the

answering OP had right to file all the defences available to the owner

as provided U/s. 170 of the M.V. Act, that answering OP likes to state

that driver of the alleged vehicle insured with answering OP did not

have valid and effective driving licence at the relevant time of accident

and answering OP does not have any liability towards any claim and

claim against OP insurance company is liable to be dismissed. Further,

driver of  the vehicle No.AS-18/6478 (Truck),  by the Hon’ble Tribunal

may  kindly  be  directed  to  appear  and  produce  the  original  driving

licence  and  for  verification  by  the  Hon’ble  Tribunal  and  insurance

company from the concerned DTO in respect of valid date of issue, that

question of rash and negligent driving by the driver of the offending

vehicle  is  required  to  be  prove  by  the  claimant,  failing  which  OP

insurance company shall have no liability arising under the policy of

insurance, that the accident, if any, might have been caused due to

negligence contributed by the deceased for his own act for which OP

insurance company is not at all liable towards the claim of no fault as

well as fault liability, hence petition claiming towards no fault liability

as well as fault liability is liable to be dismissed.  Under the aforesaid
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facts and circumstances answering OP prayed before the Hon’ble Court

to dismiss the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-18/6478 (Truck)

and son of the claimant named Sahidul Islam died due

to said accident?
2 Whether the offending vehicle was insured with M/s.

United India Insurance Company Limited at the time of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  instant  case  claimant  side  had  examined  two

witnesses.   Counsel  of  the  insurance  company  had  duly  cross

examined the said witness.

In the instant case OP side did not adduce any evidence.

Heard argument on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Santosh Ali father of the deceased in his evidence

on affidavit had stated that he had filed this claim petition for death of

his  son  named  Sahidul  Islam  aged  about  32  years  due  to  motor

vehicular accident.  He further stated in his evidence on affidavit that

on  01.06.2014  at  about  9:50  P.M.  while  his  son  was  standing  and

waiting for  public  bus at  New Hatipota  near  NH-31 a truck bearing

registration No.AS-18/6478 driven by its driver in a rash and negligent
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manner knocked down his son.  As a result of the said accident his son

had  sustained  grievous  injuries  and  immediately  he  was  taken  to

Chapar CHC for necessary medical treatment but the doctor of Chapar

CHC referred him to GMCH, Guwahati for better treatment.  He further

stated in his evidence on affidavit that when injured was brought to

GMCH, Guwahati for necessary treatment doctor of GMCH, Guwahati

declared him death.  

 He  further  stated  in  his  evidence  on  affidavit  that  in

respect of the aforesaid accident uncle of the deceased named Bakkar

Ali  had lodged an FIR before O/C Chapar P.S.  regarding the alleged

accident.  On the basis of the FIR police registered a case vide Chapar

P.S.  Case  No.244/14  U/s.  279/304-A  IPC.   He  further  stated  in  his

evidence on affidavit that police as a part of investigation had seized

the relevant documents of the vehicle including driving licence of the

driver.  After due investigation police filed charge sheet U/s. 279/304-A

IPC and submitted the same in the court.

He further stated in his evidence on affidavit that he had

spent Rs. 25,000/- for carrying dead body and other funeral expenses.

He  further  stated  in  his  evidence  on  affidavit  that  deceased was  a

group leader of RKB Brick Field, Sonamukhi and during his lifetime he

used to draw monthly salary of Rs. 7,000/- along with daily allowance

of Rs. 100/-.  He further stated in his evidence on affidavit that except

the deceased there is no other earning member in the family.  As a

result  of  the  said  accident  entire  family  is  suffering  acute  financial

hardship.  He further stated in is evidence on affidavit that he had filed

this case claiming compensation of Rs. 32,00,000/- for death of his son

named Sahidul Islam in a motor vehicular accident.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that PW-2 Bakkar Ali is his own brother.  He further stated in his

cross examination that he had not submitted any age proof document

in support of his claim petition that deceased was 53 years old at the
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time of accident.  He further stated in his cross examination that he

had filed this case claiming compensation for death of  his son in a

motor vehicular accident.  He further admitted in his cross examination

that he is not present at the time of P.M. examination in the hospital.

He further stated in his cross examination that he did not lodge any FIR

in the police station.  He further stated in his cross examination that he

had no personal knowledge about the documents seized by the police

in connection with the offending vehicle.  He further stated in his cross

examination that after the accident dead body of the deceased was

brought  to  their  native  house  through  a  government  vehicle.   He

denied in his cross examination that whatever he had stated in para-5

of his evidence on affidavit is not true.  He further admitted in his cross

examination that he has not submitted any age proof documents of his

son.   He  further  stated  in  his  cross  examination  that  he  had  not

furnished voter identity card of his son in the court.  He denied in his

cross examination that his son was about 50 years old for which he has

not submitted any voter identity card in the court.  He denied in his

cross examination that he had mentioned age of the deceased at the

time  of  accident  was  52  years.   He  further  stated  in  his  cross

examination that he had not submitted any document to prove that he

had incurred expenditure amounting to Rs. 40,000/- regarding funeral

expenses of the deceased.  He further stated in his cross examination

that  he  had  not  submitted  the  road  permit,  fitness  certificate,

registration certificate, insurance policy of the offending vehicle along

with  the  evidence  on  affidavit.   He  further  admitted  in  his  cross

examination that he had not submitted MVI Report in the court.  He

denied in his cross examination that at the time of accident deceased

was not working in the brick field and earned Rs. 7,000/- per month

from the concerned brick field.  He denied in his cross examination that

ext-5 is manufactured document.  He denied in his cross examination

that Sahidul Islam did not have any wife and I have not furnished any

kabilnama regarding marriage of Sahidul Islam in the court.  He has not

submitted birth certificate of the minor children of the deceased.  He

denied in his cross examination that his deceased son was not the sole
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nearing member of the family.  He denied in his cross examination that

driver of the offending truck did not have valid driving licence on the

date of the alleged accident.  He denied in his cross examination that

he is not entitled to get any compensation from OP insurance company.

CW-2 Bakkar Ali  in his evidence on affidavit had stated

that he know the claimant  who had filed this case for the grant of

compensation  for  the  death  of  Sahidul  Islam  in  a  motor  vehicular

accident.  He further stated in his evidence on affidavit that he had

witnessed the accident  on 01.06.2014 at  about  9:50 P.M.  while  the

victim Sahidul Islam was standing and waiting for public vehicle at New

Hatipota  near  NH-31  one  truck  bearing  registration  No.AS-18/6478

coming from Chapar towards Bilasipara driven by its driver in a rash

and negligent  manner  knocked down the deceased.   As a result  of

which Sahidul Islam had sustained grievous injuries and immediately

he was taken to Chapar CHC for necessary treatment but considering

the gravity of the injury sustained by the injured doctor referred him to

GMCH, Guwahati  for  better treatment.   As per advice of  the doctor

injured  was  brought  to  GMCH,  Guwahati  and  doctor  declared  him

death.  

He further stated in his evidence on affidavit that he had

filed the FIR before O/C Chapar P.S. regarding the alleged accident.  On

the basis of said FIR police registered a case vide Chapar P.S. Case

No.244/14.  He further stated in his evidence on affidavit that as a part

of investigation police seized the offending vehicle along with relevant

documents including driving licence of the driver of the vehicle.  In the

instant case police filed charge sheet U/s. 279/304-A IPC against the

driver of the offending vehicle.

He  further  stated  in  his  evidence  on  affidavit  that

deceased named Sahidul  Islam was a employee of  RKB Brick  Field,

Sonamukhi during his lifetime the owner used to pay Rs. 7,000/- along

with daily allowance of Rs. 100/-.  He further stated in his evidence on

affidavit that deceased Sahidul Islam was the only earning member of
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the  family  and  due  to  his  unnatural  death  the  whole  family  are

suffering acute financial hardship.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that claimant named Santosh Ali is his own brother.  He further

stated in his evidence on affidavit that they live in the same locality in

separate  establishment.   Sahidul  Islam  was  his  own  nephew.   On

01.06.2014 at about 9:30 A.M. while he was standing with deceased

named  Sahidul  Islam  to  board  passenger  vehicle  suddenly  a  truck

bearing registration No.AS-18/6478 coming from Chapar side towards

Bilasipara due to rash and negligent driving which was being driven.

As a result of the said accident his nephew named Sahidul Islam had

sustained grievous injuries.  He further stated in his cross examination

that they are mentioned in his evidence on affidavit that at the time of

accident deceased was with him to board a bus.  He further stated in

his cross examination that P.M. examination was conducted at GMCH,

Guwahati but he had not filed GD Entry nor extract copy of P.M. Report

in the court.  He further stated in his cross examination that he had not

filed MVI Report in the court.  He denied in his cross examination that

accident had taken place due to rash and negligent driving of his own

nephew.  He further stated in his cross examination that his nephew

used to work in RKB Brick Field.  He denied in his cross examination

that his nephew was not group leader and used to get Rs. 7,000/- per

month.  It is not a fact that since the deceased / victim was his own

nephew he came here to depose false evidence in this case.

CW-3 Kanu Paul, Manager of RKB Brick Field, Sonamukhi in

his evidence on affidavit had stated that one Sahidul Islam was the

gang / group leader of RKB Brick Field, Sonamukhi who died in a motor

vehicular accident on 01.06.2014.  He further stated in his evidence on

affidavit that company used to pay Rs. 7,000/- per month to Sahidul

Islam along with Rs. 100/- per day as daily allowance.  
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Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he is not proprietor of RKB Brick Field.  He further stated in

his cross examination that he was working as manager of the aforesaid

firm for the last ten years.  Owner of the brick field did not authorize

him to depose in this case.  He further stated in his cross examination

that deceased worked in the brick filed as a gang leader for last four

years prior  to  his untimely death.   Labourer  of  the brick  field were

registered  in  the  Labour  Commissioner  Office,  Dhubri.   He  had not

submitted  copy  of  registration  report.   He  denied  in  his  cross

examination that deceased was not a worker of the brick filed.  Ext-5 is

salary certificate and ext-5 (i) is his signature.  He further stated in his

cross examination that they have maintained salary register and had

submitted  salary  register  in  the  court.   He  denied  in  his  cross

examination that ext-5 is manufactured document.  He denied in his

cross examination that whatever stated in his evidence on affidavit are

false.

Perused  the  evidence  adduced  by  the  claimant  side

minutely.  Perused also exhibited documents proved by the claimant in

the aforesaid case.  Ext-1 is the certified copy of P.M. Report, ext-2 is

the  certified  copy  of  FIR,  ext-3  is  AIR  in  Form  No.54,  ext-4  is  the

certified copy of Charge Sheet, ext-5 is Income Certificate issued by

the Manager of the concerned Brick Field, ext-5(i) is the signature of

the Manager of the Brick Field.

 I have perused the exhibited documents minutely.  Ext-1

is the certified copy of P.M. Report.  As per certified copy of P.M. Report

age of the deceased at the time of accident was 32 years.  Ext-2 is the

certified copy of FIR.  As per certified copy of FIR filed by one Bakkar Ali

on  the  date  of  the  accident  i.e.  on  01.06.2014  at  about  9:30  P.M.

nephew  of  the  informant  named  Sahidul  Islam  was  standing  on

Hatipota  Bus  Stand  to  board  a  bus,  the  offending  vehicle  bearing

registration No.AS-18/6478 (Truck) knocked down his nephew named
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Sahidul Islam.  As a result of the said accident he sustained grievous

injuries.

 Ext-3 is the Form No.54 Report.  As per Form No.54 Report

offending vehicle was insured with  United India Insurance Company

Limited and insurance policy is valid with effect from 22.01.2014 to

22.01.2015.  As accident took place on 01.06.2014 at about 9:30 P.M.

so insurance policy is valid on the date of the accident. 

Claimant  side  had submitted  charge  sheet  in  this  case

vide  ext-4.   As  per  certified  copy  of  charge  sheet  police  after  due

investigation  had  submitted  charge  sheet  against  the  driver  of  the

offending vehicle i.e. OP No.3 U/s. 279/304-A IPC.

Claimant side had exhibited one income proof document

which issued by the Manager of the Brick Field.  As per said certificate

annual income of the deceased Rs. 84,000/- and daily allowance of Rs.

100/-.   Although  Manager  of  the  Brick  Field  had  mentioned  that

monthly  income  of  the  deceased  was  Rs.  7,000/-  by  working  as

employee of the brick field.  Certificate issued by Manager of the Brick

Field is not authentic document.  Manager of  the Brick Field cannot

issue income certificate.  Circle Officer is the authority to issue income

certificate.   Certificate  issued  by  Manager  of  the  Brick  Field  that

deceased used to earn Rs. 7,000/- per month and daily allowance of

Rs. 100/- which comes to Rs. 10,000/- per month, the said certificate

cannot  be  relied  upon.   So,  I  treat  the  income  of  the  deceased

notionally at Rs. 5,000/- per month.

Learned  counsel  on  behalf  of  insurance  company  had

cited  some  decision  of  Hon’ble  Gauhati  High  Court  and  Hon’ble

Supreme Court  of  India as  decided in  2018 (2)  GLJ  8,  Miss  Marami

Mahanta  Vs.  Branch  Manager,  Universal  Sompo  General  Insurance

Company Limited.  In the said decision Hon’ble Gauhati High Court held

that no evidence that deceased was earning regular monthly income,

claimant is not  entitled to get future prospects as deceased had no

regular income.
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In the aforesaid case Hon’ble Gauhati High Court decided

that notional income of Rs. 3,000/- as income of the deceased.  There

cannot be addition of future prospects as there is no proof of regular

income generated by deceased.

Hon’ble Supreme Court in a reported decision decided in

AIR  2012 SC 1918,  Surendar  Kr.  Arora  & Others  Vs.  Manoj  Bisla  &

Others.   M.V.  Act Section 163A, Section 166 – Accident claiming for

compensation and filed by parents of the deceased U/s. 166 of the M.V.

Act is not maintainable U/s. 163-A – Onus to prove the act of rash and

negligent driving by the driver of the vehicle rest upon the claimants –

Failure to discharge by adducing cogent evidence – Rejection of the

claim petition U/s. 166 of M.V. Act was proper.

Claimant  side  had  cited  some  decisions  of  Hon’ble

Supreme Court decided in 2018 SAR (Civil) 925.  In the said citation

Hon’ble Supreme Court held that appellant was a skilled carpenter and

self-employment  –  Claim of  the  appellant  that  his  earning  was  Rs.

6,000/- per month cannot be discarded, his claim cannot be regarded,

has  been  unreasonable  to  contrary  to  logistic  assumption  on  the

situation on the date of the accident tribunal has noted that appellant

is  unable  to  even  eat  or  to  attend  to  visit  the  toilet  without  the

assistance or attendant – The appellant is thus awarded the total sum

of Rs. 25,38,308/- by compensation.

In  the  said  citation  Hon’ble  Supreme  Court  held  that

decision of the Hon’ble Supreme Court in Pranay Sethi’s case regarding

future  prospects  could  not  be  confined  only  to  those  who  have

permanent job and with accident of self-employed individuals.  In the

case of self-employed person, an addition of 40% of the established

income should be made where the age of the victim at the time of

accident was below 40 years.

Claimant  side  had  also  submitted  another  decision  of

Hon’ble Supreme Court decided in 2018 SAR (Civil) Page 922, United

India Insurance Company Limited (Petitioner) Vs. Indiro Devi & Others
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(Respondents).  In the said decision Hon’ble Supreme Court held that

Accident Claim – Quantum of compensation – There is nothing in the

law which required that the tribunal to assess income of the deceased

only  on  the  basis  of  salary  certificate  for  arriving  at  just  and  fair

compensation  paid  to  the claimant  for  the loss of  life.   In  the said

citation Hon’ble Supreme Court held that claimant side is entitled to

get compensation under the head of loss of  consortium and funeral

expenses,  loss  of  love  and  affection,  loss  of  estate  and  funeral

expenses.

Heard arguments on behalf of both sides.  Claimant side

had  cited  a  decision  of  Hon’ble  Supreme  Court  decided  in  Sarla

Verma’s  case  decided  by  Hon’ble  Supreme  Court  in  Civil  Appeal

No.3483 of 2008.  In the said decision Hon’ble Supreme Court gave

some guidelines how to calculate the multiplier. 

 As per P.M. Report i.e. ext-1 age of the deceased at the

time of accident was 32 years.  Except P.M. Report claimant side had

failed to  prove any other  authentic  age proof  documents  like  voter

identity card, ration card, adhar card and other documents.  Although

OP  insurance  company  in  their  cross  examination  of  CW-1  had

mentioned that age of the deceased is above 40 years at the time of

accident  but  OP  insurance  company  did  not  adduce  any  evidence

except cross examination of CW-1 that age of the deceased at the time

of accident was more than 32 years but 40 years and there is no other

authentic document to prove that age of the deceased was more than

40 years at the time of accident.   So, I  accept the P.M. Report and

assessed that  age of  the deceased at  the time of  accident was 32

years.  As per decision of Hon’ble Supreme Court multiplier 16 will be

applicable in the age group of 31 to 35 years.  As age of the deceased

at the time of accident was 32 years, multiplier 16 will applicable in

this case. 

Regarding income of the deceased claimant side although

produced income certificate issued by Manager of  Brick Field where
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deceased used to work before his death and deceased used to get Rs.

7,000/- per month and daily allowance of Rs. 100/- but Manager of a

Brick Field is not competent to issue income certificate to prove the

income of the deceased at the time of accident.  So, I accept the P.M.

Report and assessed the age of the deceased at the time of accident

was 32 years.

Regarding deduction claimant side had mentioned in his

evidence on affidavit that deceased left behind his parents and two

wives and four minor sons and daughters.  Out of eight dependents,

dependent No.1 father  is  not  considered to be dependent upon the

income  of  deceased.   Mother  is  considered  as  dependent  as  per

decision  of  Hon’ble  Supreme  Court  decided  in  Sarla  Verma’s  case.

Regarding  deduction  of  amount  of  personal  and  living  expenses

Hon’ble  Supreme  Court  in  the  aforesaid  case  hold  that  standard

deduction should be 1/3rd, if deceased is a married person.

In the instant case deceased left behind his mother and

his wife and four sons and daughters so deceased left behind seven

dependents.  Hon’ble Supreme Court in Civil Appeal No.3483 of 2008

decided in Sarla Verma’s case held that where deceased was married

deduction towards personal and living expenses of the deceased will

be 1/3rd where number of family members is 2 to 3, 1/4th where the

number of dependent family numbers is 4 to 6 and 1/5th where the

number of dependants family numbers exceed six.

In  the  instant  case  deceased  left  behind  seven

dependents  and  out  of  seven  dependents  mother  is  considered  as

dependent and deceased had two wives and four children so deceased

left behind seven dependents.  So, as per decision of Sarla Verma’s

case where number of dependents exceed 6, 1/5th is to be deducted

towards personal and living expenses.  

Claimant  side  had  also  cited  a  decision  of  Hon’ble

Supreme Court decided in 2017 (4) TAC 673 SC, National  Insurance

Company Limited (Petitioner) Vs. Pranay Sethi & Others (Respondents).
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Decision of  Hon’ble  Supreme Court  will  prevail  over decision of  our

High Court.  

Learned  counsel  on  behalf  of  claimant  had  cited

subsequent decision of Hon’ble Supreme Court in 2018 SAR (Civil) 925.

In the said citation Hon’ble Supreme Court held that judgment of the

Constitution Bench in Pranay Sethi’s case could not be confined only

those who had permanent job but extend to self-employed individuals.

In  the  case  of  self-employed  person  an  addition  of  40%  of  the

established income should be made where the age of the victim at the

time of accident was below 40 years.  So, citation given by the counsel

of the insurance company of Hon’ble Gauhati High Court decided in

2018 (3) GLJ 500 is not applicable in this case.   As Hon’ble Supreme

Court in a subsequent decision explained details.  Judgment relating to

Pronay Sethi’s case regarding future prospects should not be confined

only  to  those  who  had  permanent  job  and  would  extend  to  self-

employed  individuals.   As  the  said  decision  is  the  decision  of

Constitution Bench of Hon’ble Supreme Court so same is prevailed over

the judgment of Hon’ble Gauhati High Court. 

Claimant  side had cited a decision of  Hon’ble  Supreme

Court decided in 2017 (4) TAC 673 SC, National Insurance Company

Limited  Vs.  Pranay  Sethi  &  Others.   In  the  said  citation  Hon’ble

Supreme Court gave some guidelines how to calculate compensation

under  the  conventional  heads.   Claimant  is  entitled  to  get

compensation  of  Rs.  15,000/-  under  the head of  loss  of  estate,  Rs.

15,000/- under the head of funeral expenses, as deceased left behind

his wives they are also entitled to get loss of consortium amounting to

Rs. 40,000/- for death of their husband in a motor vehicular accident.

As deceased was below 40 years at the time of accident and deceased

had fixed salary as he was working in a private company as labour

sardar so addition of 40% of his established income should be added

towards the total income.
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On calculation of compensation it comes to Rs. 5,000/- X

12 X 16 = Rs. 9,60,000/-.   1/5th deduction made under the head of

personal and living expenses.   After deducting 1/5th it  comes to Rs.

7,68,000/-.   Now,  adding  Rs.  3,07,200/-  (40%  with  the  total

compensation  of  Rs.  7,68,000/-)  with  Rs.  7,68,00/-  it  comes  to  Rs.

10,75,200/-.

Thus,  in  total,  the  claimants  are  entitled  to  get  Rs.

10,75,200/-  +  Rs.  15,000/-  +  Rs.  15,000/-  +  Rs.  40,000/-  =  Rs.

11,45,200/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

11,45,200/-  (Rupees Eleven Lakhs Forty Five Thousand Two Hundred)

only to the claimants payable by OP No.1, M/s. United India Insurance

Company Limited through an account payee cheque.  An interest at the

rate of 8% per annum is allowed on the total compensation from the

date of filing of claim petition i.e. 04.08.2014 till realisation.

 Given under my hand and seal of this court this 11 th day of September,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

MAC Case No.319/2014

Claimant’s witness : CW-1 Santosh Ali

  CW-2 Bakkar Ali

  CW-3 Kanu Paul

 Exhibits 

Ext-1 Certified copy of P.M. Report

Ext-2 Certified copy of FIR

Ext-3 AIR in Form No.54

Ext-4 Certified copy of Charge Sheet

Ext-5 Income Certificate

   Member: MACT: Dhubri. 


