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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(S),

DHUBRI

G.R. Case No. 3438/2014

U/S 341/323/352/34 IPC

STATE OF ASSAM

-VS-

                     1. ROHIM SK

                     2. ANARA BIBI

                     3. KARIM SK

                     4. MOTALEB SK

                     5. MUKTAR PARAMANIK………… 

ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.

 SUB-DIVISIONAL JUDICIAL MAGISTRATE(S),

DHUBRI

FOR THE STATE:- MR. R. K. ROY,  LD. A.P.P.
FOR THE ACCUSED:-      MR.  SK  MD.  SHAHJAHAN,  

LEARNED ADVOCATE.
EVIDENCE RECORDED ON :-  20-08-2013 29-10-18, 

 07-01-19, 29-10-18, 
 11-02-19 & 17-04-19,  

ARGUMENT HEARD ON:-  21-08-19

JUDGMENT DELIVERED ON:- 03.09.2019

JUDGMENT

1. In this case accused Rohim Sk along with other accused persons are

facing trial of the case filed by the informant  Ajid Sk, u/s 341/323/34

IPC. 

2. The brief of the prosecution story as revealed from the F.I.R. is that

on 01.08.2014 at about 8.00 to 8.30 A.M the cow which belonged to

the  accused  persons,  had  entered  into  the  paddy  field  of  the

informant. Then the wife of the informant kept the cow tied in her

house. Later, the accused along with other accused  persons had

entered the house of the informant and punched informant's wife in

her chest and also  dragged  her by holding her hand. The accused
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also threatened them with the fear of injury. According to informant,

he was not present in the place of occurrence and after hearing from

his wife he had lodged the F.I.R.

3. On receipt of the Ejahar the O.C of Tamarhat P.S. registered the case

vide Tamarhat P.S. Case No. 165/14, U/S 341/325/354/34 I.P.C. dated

14.08.14 and endorsed A.S.I S. Ch. Ray with the investigation of the

case.  During  the  course  of  investigation  he  visited  the  place  of

occurrence,  recorded  the  statement  of  the  witnesses,  collected

medical report and arrested the accused persons. Later, the accused

persons were released on bail as the offences are bailable in nature.

After  completion of  investigation  the  I.O.  submitted  charge  sheet

against the accused persons u/s 341/323/34 IPC and forwarded the

same to this court to face the trial.

4. On receipt of summons the accused persons appeared before the

court. Copies of relevant documents were furnished to the accused

under section 207 of Cr. P.C. My Learned Predecessor after hearing

the  learned  counsel  for  both  the  sides  and  on  finding  sufficient

material  to  presume  that  the  accused  persons  have  committed

offence  punishable  under  section  341/323/34 IPC,  the  offences

punishable under the said sections were explained to the accused

persons to which they pleaded not guilty and claimed to be tried.

5. In support of their case prosecution examined five witnesses. After

closure  of  prosecution  evidence  statement  under  section  313  of

Cr.P.C.  were  recorded  of  the  accused  which  were  of  total  denial.

Defence side did not examine any witness. Heard the argument put

forwarded by the learned Counsel for both the sides as well as gone

through the evidence available on record.

6.  Point for determination.

i)  Whether the accused persons on 01.08.2014 at

about 8.00 to 8.30 A.M at Sonaludabri wrongfully

restrained  the  informant'  wife  Forida  Bibi  in

furtherance of their common intention and thereby

committed the offence punishable u/s 341/34 IPC?

ii) Whether  the accused persons on the same date

time  and  place  voluntarily  caused  hurt  to  the
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informant's wife Forida Bibi in furtherance of their

common  intention  and  thereby  committed  the

offence punishable u/s 323/34 IPC?

DISCUSSION, DECISION AND REASONS THEREOF

7. PW-1 Abdul Ajit Sk deposed that he is the informant of this case. The

accused persons are known to him. The incident  occurred in the

year 2014 at around 8.00 A.M. He said that on the day of incident

the cow of Rohim had entered inside his field and had destroyed the

crops. Later on accused Rohim Ali had entered inside his premises

and has assaulted his wfe by punching in her chest.

          During his cross examination he stated that the accused is his

brother-in-law  and  they  are  having  dispute  with  reference  to

boundary.  He  admitted  that  there  is  continuing  prior  to  the

institution of this case. He admitted that the accused persons also

lodged an F.I.R. against them. He denied the suggestion that the

accused persons did not assault his wife.  

8. PW-2  Forida  Bibi  deposed  that  the  informant  and  the  accused

persons are known to her. The incident occurred in the year 2014 at

around 8.00/8.10 A.M. She said that on the day of incident accused

Rohim had forcefully released the cow in the crops cultivated by her

and on being obstructed by her by stating that the cow shall  be

handed over to the pound he had assaulted me by punching her in

her chest. As a result of which she has sustained injuries in her chest

and took medical  treatment. Accordingly, the F.I.R. was lodged by

the informant. 

         During her cross examination she denied the suggestion that

they  had  prior  dispute  due  to  cutting  of  land.  She  denied  the

suggestion that she had fallen down at the time when Rahim had

forcefully  taken  the  cow  out  of  the  cow  shed.   She  denied  the

suggestion that the accuesd persons had never pushed her and had

thrown in the ground. 

9. P.W-3  Korim  Mondal  deposed  that  informant  and  the  accused

persons are known to him. The incident occurred in the year 2014 at

about 8.30/9.00 A.M. He stated that on the day of  incidentaccused

Rohim had forcefully had released his cow in the crops cultivated by
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Forida and on being obstructed by her by stating that the cow shall

be handed over to the pound, the accused Rohim had assaulted her

by punching in her chest. As a result of which she had sustained

injuries in her chest and had to take medical treatment. He stated

that  the  remaining  accused  persons  arrived  at  the  place  of

occurrence and assaulted Forida Bibi. 

            During his cross examination he denied the suggestion that

his sister did not fall down due to assault by the accused persons.

He denied the suggestion that his sister had fallen down at the time

when she was pulling the cow. 

10. P.W.-4 Rofiqul Hoque deposed that the informant and the accused

persons  are  known  to  him.   He  stated  that  he  does  not  know

anything about the case. His cross examination was declined by the

defence side. 

11. P.W.-5 Dr.  Mir  Mahammad Zinna Talukdar  deposed that  on 01-08-

2014 while he was posted as Medical Officer ( Ayub) at Tamarhat

MPHC, he examined one Forida Bibi, aged 20 years, female, who is

identified by H/G Samsul Alom Sk in reference to Tamarhat P.S. Case

No. 168/14. Upon examination he found no external injury. He had

exhibited medical report as Ext-1 and Ext-1(1) is his signature. His

cross examination was declined by the defence side. 

                              APPRECIATION OF EVIDENCE

12. In this case the accused persons are facing trial U/S 341/323/34 IPC.

To prove the ingredients u/s 341 IPC, the prosecution has to prove

that the accused persons had wrongfully restrained the victim from

proceeding  any  certain  direction.  Out  of  the  four  witnesses

examined by the prosecution, none of them has stated anything that

the accused persons had restrained the movement of the victim in

any manner. As such, I find that the accused persons are not guilty

of the offence u/s 341 IPC.

13. As regard to the ingredients U/S 323 IPC is  concerned,  the

prosecution examined the Medical Officer namely Dr. Mir Mahammad

Zinna Talukdar as P.W.5.  According to him, he did not detect any

external injury. But as per the Ext.1, the Medical  Officer detected
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pain in the chest of Forida Bibi. According to him, the pain was the

result of injury caused by any blunt object. 

14. Admittedly  the  informant/P.W.1  is  not  eye  witness  of  this  case.

However, he has corroborated the P.W.2 as well as the F.I.R. on the

point  that  the  accused  namely  Rohim Sk  injured  his  wife  in  her

chest. In the FIR itself the PW.1 mentioned that it was his wife PW.2

who reported the matter immediately after he reached home. Thus

the PW.1 is appearing as a reported witness in this case. Further the

P.W.-2 also named accused Rohim Sk as her attacker. According to

her, he punched her in her chest. As a result, she sustained injury in

her chest.  The independent witnesses P.W.3 has also stated that the

accused Rohim Ali punched Forida Bibi/P.W2 in her chest for which

she had to undergo medical treatment. Though the PW.3 named the

other accused as the aggressor but his that part of evidence was not

supported  either  by  the  victim  or  by  the  informant.  The  other

witness i.e., P.W. 4 has not supported the claim of the prosecution in

any manner but his evidence did not affect the evidences of other

witnesses either. Now from the evidence of P.W.1., P.W.2 and P.W.3 it

is seen that they are unison on the point that the accused Rohim Ali

had punched the victim/ P.W.2 in her chest. Medical Officer also in

his medical report stated that he found the victim was having chest

pain at that relevant time.

15. Learned defence counsel however argued that the prosecution has

failed  to  examine  the  Investigating  Officer  and  also  could  not

execute the sketch map in this case. According to defence counsel

the accused should get benefit of non- examination of I.O. of this

case as defence counsel could not bring the omission made by the

witnesses during their statement recorded U/S 161 Cr.PC.  However,

the Hon'ble Supreme Court time and again had opined that the non-

examination of the I.O. is not fatal for the prosecution case. Recently

in Baldev Singh v. State of Haryana as reported in 2016 Cri. L.J.

154  Hon’ble  Supreme  Court  held  that  mere non-examination of

investigating officer does not in every case cause prejudice to the

accused or affects the credibility of the prosecution case. Similarly

here  in  this  case  the  facts  as  well  as  the  testimonies  of  the

prosecution witnesses had spoken towards the guilt of the accused

https://indiankanoon.org/doc/155953979/
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Rohim Ali only.  At this stage it is important to note here that it is

quality of the evidence of the witnesses whose testimony has to be

testified on the touch core of  the credibility  and reliability.  If  the

testimony is found to be reliable, there is no legal impediment to

convict  the accused on such prove.  It  is  the quality  and not  the

quantity of the evidence which is necessary for prove and disproving

effect. 

16. Now let me move forward towards sec 134 of the Indian Evidence

Act and it provided that whereby it deals with number of witnesses

and it lays down “no particular number of witnesses shall in

any case be required for the prove of any fact.” In this case in

hand, from the above discussion it becomes clear that except the

accused  Rohim  Ali,  the  prosecution  could  not  bring  anything

incriminating against the other accused persons.

17. As such, I am of the considered opinion that the act of Rohim Ali

fulfills  the  ingredient  U/S  352  IPC  and  he  is  acquitted  from  the

remaining offences. The other accused persons are acquitted from

all the accusations and set at liberty forthwith.

18. Considering the nature of the gravity of offences and the fact

that  the same was committed amidst  some small  domestic  issue

and without any premeditation.  Further, the prosecution could not

bring any criminal antecedent of accused/convict Rohim Sk. Hence,

instead of sentencing him to be punished, I find it proper to release

him U/S 3 of Probation of Offenders Act 1958 for the end of justice

after admonition. He is given a stricture so that he does repeat such

act in near future. I also directed the convict Rohim Sk to pay fine of

Rs.  1,000/-  to  the  victim  Forida  Bibi  as  per  section  5(1)(a)  of

Probation of Offenders Act 1958.

19. Supply a free certified copy of this judgment to the accused/convict

Rahim Sk. 

20. The bail bonds of the accused persons are extended for a period of

six months as per section 437-A Cr.PC.

21. Given under my hand & seal of this Court and delivered in the open

Court on this 3rd  day of September, 2019 at Dhubri.
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(SANGITA HALOI)
         Sub-Divisional Judicial Magistrate(S),

  Dhubri
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APPENDIX

PROSECUTION WITNESSES:

P.W.-1 Abdul Ajit Sk ( Informant)
P.W.-2 Forida Bibi
P.W.-3 Korim Mondal
P.W.-4 Dr. Mir Mahammad Zinna Talukdar (MO.)

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS: 

NIl

             (SANGITA HALOI)
                      

Sub Divisional Judicial Magistrate(S),
Dhubri


