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JUDGMENT

1. Accused person Nur Mahammad along with three other accused persons are facing

trial for the case filed by the informant Sanowar Ali, u/s 447/294/352/34 IPC.

2. The brief of  the prosecution story is that on 25/09/17 the accused persons had

conducted a football  match and the informant  side were invited for  the match

which was held at school playground at RaJbari L.P. School. During the match both

side had some dispute and accordingly the accused beaten the informant side and

sent  them out of the ground. Owing to that  incident on 26/09/17 at about 10.00

A.M.,  the  accused  along  with  40/50  persons  have  come  to  the  house  of  the

informant by carrying  lathi etc.  and beaten the informant.  On seeing them the

informant’s  family  members  namely  Sahida Bibi,  Momina  Bibi  and  Samina  Bibi

went forward but the accused persons assaulted them and also touched them and

thereby  outraged  their  modesty.  The  informant  also  alleged  that  the  accused

persons caused damaged to some articles of his shop and snatched Rs 30,000/-

from his shop. Hence, the informant filed this case. 

3. On receipt of ejahar the in in-charge of Athani Out Post vide GD Entry No. 334

dated 26.09.17 forwarded the same to the O.C of Gauripur P.S. for registering the



case under proper section of law and A.S.I Indra Mohan Ray had already taken up

investigation  of  the  case.  After  receiving  the  same,  the  O.C.  of  Gauripur  P.S.

registered  the  case  vide  Gauripur  P.S.  Case  No.  1092/17,  u/s

448/323/354/380/427/506/34 IPC. During the course of investigation he visited the

place of occurrence, recorded the statement of the witnesses, collected medical

report and arrested the accused persons. The accused persons are released on bail

as the offences are bailable in nature. After completion of investigation the I.O.

submitted  the  charge  sheet  against  the  accused  u/s  447/294/352/34  IPC  and

forwarded the case to the court for trial.

4. On receipt of summons the accused persons appeared before the court. Copies of

relevant documents were furnished to the accused persons under section 207 of Cr.

P.C. After hearing the learned counsel for both the sides and on finding sufficient

materials to presume that the accused persons have committed offence punishable

under section 447/294/352/34 IPC, the particular of offences punishable under the

said sections were read over and explained to the accused persons to which they

pleaded not guilty and claimed to be tried.

5. In this case the prosecution examined as many as seven prosecution witnesses.

After closure of prosecution evidence statement under section 313 of Cr.P.C. were

recorded of the accused persons which were of total denial. Defence side did not

examine any witness. Heard the argument put forwarded by the learned Counsel

for both the sides as well as gone through the evidence available on record.

6.  Point for determination.

i)  Whether  the  accused  persons  on  26/09/17  at  about  10.00  A.M  at  village

Rangamati, committed criminal trespass by entering into the house premises in

possession  of  the  informant  in  furtherance  of  their  common  intention  and

thereby committed the offence punishable u/s 447/34 IPC?

ii) Whether the accused persons on the same date time and place uttered filthy

language towards the informant in or near public place in furtherance of their

common intention and thereby committed the offence punishable u/s 294/34

IPC?

iii) Whether the accused persons on the same date time and place used criminal

force  against  the  informant  and  his  family  members  in  furtherance  of  their

common intention and thereby committed the offence punishable u/s 352/34

IPC?

Discussion, Decision and Reasons thereof:-



7. I  have gone through the evidence on record and heard the learned counsels on

both sides and I shall now discuss and decide the points formulated.  

EVIDENCES

8.  In  this  case  informant/victim,  Sanowar  Ali  was  examined  as  P.W.1,  independent  witness

Mojibor Rahman was examined as P.W.2,  Sahida Bibi was examined as P.W.3, Momena Bibi

was examined as P.W.4, Samina Bibi was examined as P.W.5, Sahed Ali was examined as PW.6

and I.O. Indra Mohan Ray was examined as P.W.7.   

9. PW-1 Sanowar Ali deposed that the accused persons are known to him. He said that

on 25.09.17 at about 10/11.00 A.M. he went to the Rajbari to play football.  During

the play time both side had some dispute over the match and the accused persons

assaulted him there. On the next date the accused persons came to his house and

called him. The accused also entered into their house and also assaulted him, his

mother  Samina Bibi,  his  grandmother  Momina Bibi  and  aunt  Sahida Bibi  came

forward to save him, the accused persons assaulted them by  pulling their hair. The

accused has also destroyed  some articles of their shop and snatched Rs. 20,000/-

He said that the accused has first  filed the case for the incident and later the

informant filed this case. Exhibit-1 is the FIR and Exhibit-1(1) is his signature.

10. During  his  cross  examination  he  said  that  the  accused  has  filed  one  case  on

26.09.17. He admitted that  both side were engaged into cross fight. He admitted

that about 80/100 people gathered there in the playground and out of them he

could recognize Sayed, Sahaidul, Mofizur, Rafiqul, Nazir, Aminur. He said that  there

are residence at  Sofiar, Sadaullah Sk and Mozibor Rahman near his house and on

26.06.17 those persons were present in the place of occurrence. He denied the

suggestion that no incident had happened on 26.09.17. He denied the suggestion

that  accused did  not assault  his  mother,  grand-mother,  and maternal  aunt.  He

denied the suggestion that they have assaulted accused Zakir and Mojinur while

they were crossing their house. He denied the suggestion that he had deposed

falsely.

11. PW-2   Mozibor  Rahman  deposed  that  both  sides  are  known  to  him.  On

25.09.17 at about 4.00 P.M. the informant along with the accused persons

were playing football at Rajbari and there the accused person along with his

friends caused  marpit  upon the informant. On the next day  on 26.09.17

persons came to the house of the informant and attacked him. Out of these

one person was identified  by the PW-2 and hence he called all of these to

his  house.  After  some  time  around  50  boys  came  to  the  house  of  the

informant  and  started   beating  Sahida,  Sam and Momina..  The  accused



persons have also beaten him and Sanowar. Later this case was filed.

12. During his cross examination he admitted that he did not come to Rajbari football

field. He  admitted that he does not know why fight had happened at the Rajbari

football  field. He said that on the next the brother of the accused named Amir

Hussain  along  with  his  brother  came to  the  house  of  the  informant  and there

Sanowar and his friends kept the bike. Since he had seen they were engaged into

marpit he called them to his house. He said that there are residences of Abdullah,

Askar,  Munshi  ,  Akhtar  and Sapiar  Rahman near  his  house.  But  they  were  not

present at the time of incident. He denied the suggestion that he deposed falsely

that the accused caused  marpit upon him and others. He denied the suggestion

that accused did not beaten Momina.  He denied the suggestion that he deposed

falsely. 

13. P.W.3. Sahida Bibi deposed that the informant and the accused persons are known

to her. She stated that about one year back informant along with some other boys

had  gone  to  Rajbari  to  play  football.  During  the  play  there  was  some  fight

happened  in the field and the accused persons caused marpit upon their children

including the informant and her son Sahed Ali Sk. On the next date the accused

persons came to their locality and then her son restrained them and there they had

some altercation. On hearing the noise, she came forward and intervened and then

accused pushed her and her sister Momina.  As a result,  her sister Momina fell

down. Later they filed this case. 

14. During her cross-examination she admitted that the accused filed a case for the

same incident and some of her family members were made accused persons. She

said that he does not know the date on which the football match was held or the

next date  of incident. Her house is 10 houses away from the place of occurrence.

There were gathering of about 50/60 persons. Nur Jamal, Amir, Nazrul are present

in the place of  occurrence.  The accused persons came in vehicle.  The place of

occurrence was a road. He admitted that she does not know who pushed her sister.

15. P.W.4.  Momena Bibi  deposed that   the informant  and the  accused persons  are

known to her. Informant is her grand-son. She stated that the accused called her

grandson to play football and there the accused beaten him. On the next date one

of the accused persons came to the market and then their children asked him why

they caused  marpit on the earlier date. After some time some persons came in

vehicle and started fighting with their children. On hearing the noise, she came

forward and intervened and then accused pushed her. As a result, she fell down.

Later they filed the case. She said that the accused filed earlier of their case. 

16. During her cross-examination she admitted that the accused filed a case for the



same incident and some of her family members were made accused persons. The

place of occurrence is a national highway and there is a rush of vehicle and people.

She said that he does not know the date on which the football match was held or

the next date  of incident. She said that she does not know who pushed her or who

hit whom. 

17. P.W.-5 Samina Bibi deposed that the informant is her son and the accused persons

are known to her.  She said that about six months back she heard that both sides

had some marpit at Panbari turning pertaining to playing of football. She said that

she had not seen the incident. Her cross examination was declined by the defence

side. 

18. P.W.6 Saheb Ali deposed that the informant and the accused persons are known to

him. He heard that both sides had some marpit. He had not seen the incident. At

the time of occurrence he was not present in the place of occurrence. His cross-

examination was declined by the defence side. 

19. P.W.7 Indra Mohan Ray (I.O.) deposed that on 26/09/17 he was posted at Athani Out

Post as S.I and on that day the informant filed the F.I.R. He said that as per GD

Entry No. 334 dated 26/09/17, he forwarded the F.I.R. to the O.C. Gauripur P.S. for

registering the case and he was endorsed with the investigation of the case by the

concerned O.C. Accordingly, he recorded the statement of the complainant and

forwarded him for medical examination. Then on 27/09/17 he visited the place of

occurrence,  recorded  the  statement  of  the  witnesses,  prepared  sketch  map,

arrested the accused persons. Since the offencs were bailable, the accused persons

were released on bail.  On completion of the investigation, he submitted charge

sheet. Ext-2 is the medical  report.  Ext-3 is the charge sheet and Ext-3(1) is his

signature.

20. During his cross examination he stated that P.W.1 Sanowar did not state before him

that accused persons hit his mother,  Nani, Mami  holding their hair and accused

took away Rs. 20,000/- from him.  He stated that Rs. 30,000/- was stolen. He stated

that during investigation he came to know that both side had cross fight. P.W-2

Mozibor Rahman did not state before him that accused hit Momina or Sanowar.

 

                              APPRECIATION OF EVIDENCE

21. From the contents of  the F.I.R.  it  is seen that prior to the date of  incident i/e.,

25.09.17 both side had some dispute pertaining to  one football match. Later owing

to that incident on 26.09.17 at about 10.00 A.M. the informant alleged that the

accused persons brought about 40/50 persons and attacked him with bamboo, lathi

by illegally entering into his house. He further alleged that the accused persons

assaulted his family members including Samina Bibi, Momina Bibi and Sahida Bibi.



It is further alleged that the accused persons caused damaged to the articles which

were kept in the shop  and also took away Rs. 30,000/- 

22. To prove the allegation mentioned in the F.I.R. the prosecution side examined seven

numbers of witnesses, Out of them the informant was examined as P.W.1. P.W.2,

P.W.5  and  P.W.6  are  the  independent  witnesses.  P.W.3  and  P.W.4  are  the

relatives/victims of P.W.1.  P.W.7 is the I.O. of this case. The accused persons are

facing  trial  for  the  offences  u/s  447/294/352/34  IPC.  To  prove  the  guilt  of  the

accused persons u/s 447 IPC, the prosecution needs to establish that the accused

persons had illegally trespass into the house of the informant. However, on going

through  the  evidences  different  places  of  occurrences  are  being  mentioned  or

described  by  the  prosecution  witnesses.  Further  in  the  Ext-1  i.e.,  F.I.R.  the

informant/P.W.1 stated that the accused persons assaulted P.W.3 and P.W.4 in his

house. However, on going through the evidences of P.W.3 and P.W.4, it is seen that

the place of occurrences was the national highway. Nowhere these witnesses have

mentioned that the accused persons had entered into their house and assaulted

them. As such, it appears to me that the evidences of the prosecution side is not

sufficient to prove the guilt of the accused persons u/s 447 IPC. 

23. To constitute  an offence u/s  294 IPC  the prosecution has to establish  that  the

accused persons uttered filthy language towards the victim in  or near the public

place.

          During argument learned counsel for the accused submitted that to attract

section 294 IPC the prosecution must  bring on the record the very word which is

alleged to be obscene.  It is fact that unless the word alleged to be obscene is brought

on  record  it  is  not  possible  to  decide  whether  the  very  word  is  obscene  or  not

according to section 294 IPC.

          From the evidence of PW.1/informant and other Pws, it appears to me that the

prosecution failed to bring on record the word which is  alleged to be obscene.  In

absence of the very word it cannot be held the accused guilty for uttering the obscene

word.

         Hence, I opined that the accused persons are not guilty of offence under section

294 IPC.

24. What  remains  is  to  decide  whether  the  act  of  the  accused persons  fulfills  the

ingredient u/s 352 IPC against the accused persons. Admittedly there is no  medical

report  in  this  case.  The  informant  in  the  Exhibi-1/F.I.R.  alleged  that  he  was

assaulted  by  lathi.  However,  during  his  evidence  he  did  not  mention  anything

about the weapons used by the accused persons. During his cross examination he

testified that his family members were assaulted by the accused perosns holding

their hair. But the same evidence was not supported by any of the independent



witnesses including the victim. According to victim, i.e., P.W3 and P.W.4 they did not

know who pushed them on the day of incident. 

25. Further in this case the testimony of P.W.2 is appearing very vital. It is because he

was  present  at  the  place  of  occurrence  from initial  state  of  fighting.  By  cross

examining the said P.W.2, defence side has successfully established that on the

date  of  incident  accused  persons  Amir  Hussain  had  visited  the  house  of  the

informant and at that time P.W.1/Sanowar along with his friends had assaulted him

by  confining his bike. He further admitted that on seeing both side fighting he had

brought both of them to his house and called for  village shallish. The said evidence

of  P.W.2  had  given  a  totally  new  dimension  to  this  case.  The  P.W.1  has  also

accepted  about  the  cross  fight  happened  between  both  the  sides  whereby  he

admitted  that  it  was  the   accused side  who had lodged the  F.I.R.  against  him

initially.  According to P.W.3, one  Sahed Ali I;e., P.W.6 was also injured in this case.

But  said  Saheb  Ali  during  his  evidence  has  not  stated  anything  incriminating

against the accused persons.

26. From the discussion made in the ongoing para it is appeared to me that owing to

the incident happened in the playground both side had engaged into some fight in

the national highway.. The prosecution witnesses have admitted that many persons

were present at the place of occurrence  but none witnesses have deposed that the

accused persons were the aggressor in this incident. 

27. In the backdrop of the above discussion it appears to me that the evidences of the

prosecution side are not sufficient to prove the ingredients u/s 352/34 IPC as well. 

28. As such, the accused persons are acquitted and set at liberty forthwith. 

29. The bail bonds of the accused persons are extended for a period of six months as

per section 437-A Cr.PC.

30. Given under my hand & seal of this Court and delivered in the open Court on this

6th day of  September, 2019 at Dhubri.

 (SANGITA HALOI)
                    Sub-Divisional  Judicial Magistrate(S),

Dhubri

                               APPENDIX

PROSECUTION WITNESSES:

 P.W.1 Sanowar Ali  (Informant) 
 PW2 Mozidur Rahman
P.W.3 Sahida Bibi
P.W.-4 Mamina Bibi
P.W.5 Samida Bibi



P.W.6 Saheb Ali
P,W. 7 Indra Mohan Ray (I.O.)

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Ext.1-  F.I.R.

Ext-2 Medical report

Ext-3 Charge sheet. 

(SANGITA HALOI)
                     Sub-Divisional Judicial Magistrate(S),  

   Dhubri


