
IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S), DHUBRI
G.R. Case No. 778 of 2013
U/S 147/341/323/336 IPC

STATE OF ASSAM

-VS.-

1. SHA ALOM,
2. SHAJAHAN ALI,
3. ABDUR ROSHID,
4. AFIZUDDIN ALI &
5. MAHAMMAD ALI.

……...ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, L.L.M., A.J.S.
SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),
DHUBRI.

FOR THE STATE: - MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED: - MR. A. ALI, LEARNED ADVOCATE

EVIDENCE RECORDED ON :- 27.03.2017, 20.05.2017, 04.04.2018, 
    16.05.2018, 26.07.2018, 29.08.2018
    & 27.11.2018.

ARGUMENT HEARD ON :- 21.08.2019
JUDGEMENT DELIVERED ON :- 03.09.2019.

J U D G M E N T

1. In this case accused persons Sha Alom & four others are facing trial for the case

filed by the informant Amanur Islam, u/s 147/341/323/336 I.P.C. 

2. The brief of the prosecution story as revealed from the F.I.R. inter-alia is that on

25.03.2013, at about 4:30 P.M., while his uncle / victim Ayub Ali and Eyasin Ali were

proceeding  their  home after  work,  the accused persons  in  front  of  their  house

attacked his uncle with Khapor and sword and also snatched away Rs.50,800/- from

the possession of  Ayub Ali.  When the informant went to  rescue them, accused

persons assaulted him as well.  The accused persons have also pelted stones in

their house. Hence, the informant filed the case. 

3. On receipt of the Ejahar the Officer-in-Charge of Dhubri P.S. registered the case vide

Dhubri  P.S.  Case  No.217/13,  u/s  147/148/341/326/307/384/336  I.P.C.  and  I.C.  of

College TOP Mr. B. N. Das himself took up the investigation. During the course of

investigation, the I.O. visited the place of occurrence, recorded the statement of

the witnesses. After completion of investigation, the I.O. has submitted the charge

sheet against the accused persons u/s 147/341/323/336 I.P.C. and was forwarded



the case to the court for trial. 

4. On receipt of summons the accused persons appeared before the court. Copies of

relevant documents were furnished to the accused persons under section 207 of Cr.

P.C. After hearing the learned counsel for both the sides and on finding sufficient

materials  to  presume  that  the  accused  persons  have  committed  offences

punishable  under  section  147/341/323/336  IPC,  the  particulars  of  offences

punishable under the said sections were read over and explained to the accused

persons to which they pleaded not guilty and claimed to be tried.

5. In  support  of  his  case,  prosecution  examined  as  many  as  nine  numbers  of

witnesses  including  the  Medical  Officers.  After  closure  of  prosecution  evidence,

statement under section 313 of Cr.P.C. is recorded of the accused persons, which

were of total denial. Defence side did not examine any witness. 

6. Heard the argument put forwarded by the learned Counsel for both the sides as

well as gone through the evidence available on record.

7.  Points for determination.

i) Whether the accused persons on 25.03.2013, at about 4:30

P.M., at Jhagrarpar Part-IV, had formed an unlawful assembly

and  committed  the  offence  of  rioting  and  thereby

committed the offence punishable u/s 147 IPC?

ii) Whether the accused persons on the same date, time and

place, wrongfully restrained the informant’s uncle  Ayub Ali

and  Eyasin  Ali and  thereby  committed  the  offence

punishable u/s 341 IPC?

iii) Whether the accused persons, on the same date and place,

voluntarily  caused hurt  to  informant’s  uncle  Ayub Ali  and

Eyasin Ali and thereby committed the offence punishable u/s

323 IPC?

iv) Whether  on  same  date,  time  and  place,  all  the  accused

persons, pelted stones negligently towards the house, so as

to  endanger  human life  of  the  informant’s  uncle  and his

family  members  and  thereby  committed  an  offence

punishable u/s 336 IPC?

DISCUSSION, DECISION AND REASONS THEREOF:-



8.  I  have gone through the evidence on record and heard the learned

counsels of both sides and I shall now discuss and decide the points formulated. 

EVIDENCES

9. In this case one Alauddin Sk. was examined as PW-1, the informant Amanur Islam

was examined as  PW-2,  one  Jahanara  Bibi  was  examined as  PW-3,  one  Sopior

Rahman was examined as PW-4, one Robial Hoque was examined as PW-5, one

Abdul Rezzak was examined as PW-6, one Monowar Ali was examined as PW-7, Dr.

Harunal Rashid was examined as PW-8 and Dr. N. M. Ahmed was examined as PW-

9.

10.PW-1, Alauddin Sk., deposed that he knows the informant and the accused persons.

He does not remember when the incident took place. He was in Guwahati at that

time. After 3-4 days when he returned, he hard that there was a marpit between

informant and accused side. His cross-examination was declined by the defence. 

11.PW-2,  Amanur  Islam,  deposed  that  he  is  the  informant  and  he  had  given  his

signature in the FIR as Ext.1(1) and Ext.1 is the FIR. Incident took place at 4 PM, in

the evening about  4 years ago.  He heard hulla and went out and saw his two

chacha Ayub Ali and Yeasin Ali saying that someone committed marpit on them.

Bappi had asked him to put his signature in Ext.1, where he put his signature there.

During cross-examination he said that he had not seen any incident. The place of

occurrence is about a distance of ½ furlong from his house. The accused persons

had a land dispute with his uncle and case was also given.

12.PW-3, Jahanara Bibi, deposed that informant is her son and accused persons  are

her relatives. The incident took place 5 years ago, after 5 PM. Yasin Ali and Ayub Ali

were drivers and they after completion of work were returning to home. Abhijuddin,

Rashid then on the road assaulted Ayub and Yasin with  lathi. They were taken to

hospital. Suddenly some people pelted stones to their residence. Then they went to

police and lodged FIR. The injured were taken to hospital. 

During his cross examination he said that  he had not seen the assault. Near the

place of assault Sohor Ali and Jabbar reside. She had denied the suggestion that

there is a civil suit pending against accused and them and as such they lodged the

false case against the accused persons to harass them. 

13.PW-4, Sopior Rahman, deposed that informant is his nephew. Accused persons are

her relatives. The incident took place in the year 2013, at around 4 PM. Ayub and

Yasin were coming to their home and they were assaulted by some persons. She



does not know who assaulted them. His cross-examination was declined by the

defence.

14.PW-5, Robial Hoque, deposed that  informant and accused persons are known to

him. The incident took place in the year 2013, at around 1:00 P.M. On the day of

occurrence himself along with his brothers were going to their house and as soon

as  they  had  reached  the  nearby  house  of  Mohammad,  they  had  heard  that

Mofizuddin  had  raised  an  alarm  by  referring  to  catch  hold  of  some  persons.

Thereafter, they had seen that Roshid Bhai, Mohammad Bhai and other persons

intending to attack them, had chased them by having sword in their hands. By the

time  they  had  reached  the  house  of  Sofiur  Bhai,  the  accused  persons  have

assaulted Ayub ali in his head as a result of which he sustained injury in his head.

Police came to the place and took Ayub Ali to the hospital. 

During cross-examination he said that he does not remember if he had deposed

before  the  police  and  had  recorded  the  statement  before  the  police.  Accept

accused persons there were no other persons. There is a civil suit being litigated

with accused persons Mohammad Ali  by them on a prior point of time. He had

denied all the suggestions being put to him by the learned defence counsel. 

15. PW-6, Abdul Rezzak, deposed that informant and accused persons are known to

him. The incident took place in the year 2013 in the month of March at around 5

P.M. On that day, he went to the market and had seen that there was physical

assault between the accused and informant. Later on, he had heard that Ayub Khan

is admitted in the hospital and when he went to the hospital, he saw injury in the

head of Ayub Khan. Police recorded his statement. 

During cross-examination he said that his house is at a distance of 1 mile from the

place of occurrence. He works as a mason. On the day of occurrence he was in the

market. The place of occurrence is less than ½ KM from the market. Complainant is

his brother-in-law. He cannot say who was throwing stones over whom and as such,

he  cannot  say  who  was  being  assaulted  by  whom.  He  had  denied  all  the

suggestions being put to him by the learned defence counsel. 

16.PW-7, Monowar Ali, deposed that informant and accused persons are known to him.

The incident took place in the year 2013, at around 5/5:30 P.M. in the afternoon. On

that day Mohammad, Sheltu, Baltu and some other persons were throwing stones

in the house of Eakub. Ayub was being supported by Eyasin Ali to move towards his

house. Apart from the above, he does not know anything about the incident. 

During cross-examination PW-7 said that he had seen the accused and informant



pushing each others. The informant is his cousin. He had denied all the suggestions

being put to him by the learned defence counsel.

17.PW-8, Dr. Harunal Rashid, deposed that on 25.03.2013, while he was working as

Senior Medical & Health Officer, on emergency duty had examined Nayam Uddin,

70 years old, vide police requisition B. N. College T.O.P. G.D. Entry No.461, dated

25.03.2013, who was escorted and identified by constable 529/Sofial Hoque. On

examination he found blood clot in the nostrils and no fracture of nasal bone were

seen. In his opinion the nature of injury is simple and caused by blunt weapons.

Nayem Uddin was examined as per requisition NoA with reference to this case. On

the same day as per requisition No. B with reference to this case, he examined one

Sofior  Rahman,  aged  about  52  years  male,  escorted  and  identified  by  same

constable and found tenderness over left knee and no other injuries were seen. The

nature of injury is simple and caused by blunt object. Ext.2 is the medical report

and Ext.2(1) & 2(2) are his signatures. 

During cross-examination he said that he had not mentioned the age of the injury.

But from the structure of the clot, it appears that the injury was 2 to 3 hours prior

to the examination as it takes 2-3 hours for the blood to get clot. The blood clot

may be caused due to some nasal disease. The age of injury with respect to Sofior

Rahman is not mentioned because there was only tenderness and the same cannot

be measured in hours. The nature of injury may be caused due to falling over any

hard substance. 

18.PW-9, Dr. N. M. Ahmed, deposed that on 25.03.2013, he had examined one Ayub

Ali, aged 37 years. Upon examination he had found (i) Scalp laceration over right

occipital, size 3cm x 0.5cm, forehead 3cm x 0.5cm. (ii) One laceration over right

side of nose, size 1cm x 0.5cm. The patient was hospitalized up to 02.04.2013 vide

hospital general registration No.6350/13. In his opinion- all  injuries were simple,

fresh  and caused by blunt  object.  Ext.3  is  the injury report  and Ext.3(1)  is  his

signature. 

During cross-examination he said that he had not mentioned in his report if the

patient was identified by anyone. The injury mentioned above may occurred due to

falling over hard object. 

 APPRECIATION OF EVIDENCES

19.On going through the FIR of this case, it is seen that the informant had filed this

case by mentioning the names of Ayub Ali, Eyasin Ali and himself as victims of this

case. The informant alleged that this incident took place on 25.03.2013, at about



4:30 P.M., while his uncle / victim Ayub Ali and Eyasin Ali were proceeding their

home after work, the accused persons attacked his uncle with  Khapor and sword

and also snatched away Rs.50,800/- from the possession of Ayub Ali. The accused

persons have also pelted stones in their house. 

20.Now let me see, if the evidence of 9 numbers of witnesses are sufficient to prove

the guilt of the accused persons in this case. 

21.Section 147 IPC prescribed the punishment of rioting. From the case record it is

cleared  that  there  is  no  allegations  of  offence  u/s  143  IPC  by  the  I.O.  while

submitting  the  charge-sheet.  To  be  an  unlawful  assembly,  the  prerequisite

condition laid down u/s 143 IPC must be satisfied as well.  Until  the prosecution

proved that the accused has a member of any unlawful  assembly, the accused

cannot be held guilty of rioting. From the FIR as well as from the evidence it is

cleared that the prosecution could not bring before this court  that the accused

persons were the members of such assembly who acted with the common object of

that assembly. Hence, I opined that the prosecution is not able to prove the case of

riot u/s 147 IPC. 

22.The  accused  persons  are  also  facing  trial  for  the  offence  u/s  341  IPC,  i.e.  for

wrongfully  restrained  of  the  victims on  the  date  of  incident.  But,  out  of  the  9

witnesses examined by the prosecution side, none of the witnesses have uttered a

single  word  to  the  effect  that  the  accused  persons  voluntarily  obstructed  the

victims from proceeding in certain direction. As such, the ingredient of section 341

IPC is also not fulfilled in this case.

23.What remains is to decide, whether the acts of the accused persons are sufficient

to  prove  the  ingredients  of  sections  323/336  IPC.  Regarding  the  ingredient  of

section 336 IPC is concerned, the prosecution is required to prove the fact that the

accused persons caused the act of pelting stones so rashly or negligently that had

endanger the life of personal safety of others. 

24.Here in the FIR, the informant / PW-2 did mention that the accused persons have

also pelted stones in their house. But,  during his evidence, he remained totally

silent regarding the act of the pelting stones in their residence. PW-3 said that

someone had pelted stones in their residence. However, she could not identify the

assailants. The other witnesses however, remained totally silent regarding any act

of pelting stones by the accused side. As such, the sole evidence of PW-3 is not

appeared sufficient to hold guilty of the accused-persons u/s 336 IPC.

25.To prove the case u/s 323 IPC, the prosecution has examined the Medical Officers



as PW-8 & PW-9. PW-8 & PW-9, during their evidence said that they have examined

Nayem Uddin,  Sofior  Rahman  and  Ayub  Ali,  who  are  the  victims  of  this  case.

According  to  both  Medical  Officers,  they  have  detected  simple  injuries  in  the

person.  According  to  them,  the  injuries  may  be  caused  due  to  fallen  on  hard

substance.

26.Now,  out  of  three  victims  mentioned  in  the  FIR  i.e.  Ayub  Ali,  Eyasin  Ali  and

informant  Amanur  Islam,  except  informant/  victim  Amanur  Islam,  none  of  the

victims were produced by the prosecution side for examination before this court.

The Ext.1 shows that the FIR was lodged on the same day of incident. But, nowhere

the informant mentioned the name of Nayem Uddin and Sofior Rahman as victims

of this case. The persons, who were named as victims i.e. Eyasin Ali and Amanur

Islam informant/victim, were not examined as victims by the Medical Officer. 

27.Thus, it is cleared that the informant side named different persons as the victims.

But, the Medical Officers have examined different persons on Police requisitions. 

28.Now, coming to the evidences available on record, the P.W.-1 said that he has no

knowledge about this case. He could not identify the accused persons or victims of

this case. P.W.-2 was the informant of this case and during his evidence he only

said that someone had committed  marpit upon Ayub Ali  and Eyasin Ali.  But he

admitted that he had not seen the incident. 

29.At this point, I have once again perused the FIR which shows that the informant has

gone for rescue of the victims, whereby the accused persons assaulted him as well.

But the informant/ PW-2 by deposing that he had not seen the incident, thus he had

fully  contradicted  the  FIR  filed  by  him.  However,  he  admitted  about  the  land

dispute pending between the parties. Similarly, the P.W-3 & PW-4 have also not

seen the accused persons assaulting the victims. According to PW-5, by the time he

reached the place of occurrence, the accused persons have assaulted Ayub Ali. But

according to other witnesses, i.e.  PW-6 & PW-7, they have seen the cross fight

between  both  sides.  Thus,  evidence  of  PW-5,  said  that  accused  persons  have

assaulted the victims, are not supported by any other witnesses.

30.Interestingly,  all  the  witnesses  i.e.  PW-3,  PW-4,  PW-5,  PW-6  &  PW-7,  are  the

relatives of the informant as well  as the victims. Even after that they could not

bring sufficient corroborative evidence against the accused persons to prove that

they  have  voluntarily  caused  hurt  to  the  victims.  Thus,  the  evidence  of  the

prosecution  side,  are  appearing  nothing,  but  full  of  contradictions  and  in  my

considered opinion, such weak evidences are not sufficient to hold the accused



persons guilty for any of the offences. 

31.As such, on the backdrop of above discussion, I come to the safe conclusion that

the prosecution has failed to prove the case against the accused persons. As such,

accused persons are acquitted from all the accusations.

32.The bail bonds of the accused persons are extended for a period of six months as

per section 437-A Cr.P.C.

33.Given under my hand & seal of this Court and delivered in the open Court on this

3rd day of September, 2019 at Dhubri.

    (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

        Dhubri.

A P P E N D I X

PROSECUTION WITNESSES:

(i) P.W-1  Alauddin Sk. 
(ii) P.W-2 Amanur Islam (informant),
(iii) PW-3 Jahanara Bibi,
(iv) PW-4 Sopior Rahman,
(v) PW-5 Robial Hoque,
(vi) PW-6 Abdul Rezzak,
(vii) PW-7 Monowar Ali,
(viii) PW-8 Dr. Harunal Rashid &
(ix) PW-9 Dr. N. M. Ahmed.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

(i) Ext-1 F.I.R. &

(ii) Ext.-2 & 3 Medical Reports.

(SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

     Dhubri.


