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DHUBRI
G.R. Case No. 799 of 2013

U/S 447/448/427/435/34 IPC

STATE OF ASSAM

-VS-

(i) BHUTTU SK.,
(ii) MIR HUSSAIN,
(iii) NUR HUSSAIN &

……  ACCUSED PERSONS

PRESENT:-     SMTI. SANGITA HALOI, L.L.M., A.J.S.
SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),
DHUBRI.

FOR THE STATE:- MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED:- MR. J. TALUKDAR, LD. ADVOCATE

EVIDENCE RECORDED ON :- 27.06.2018, 
ARGUMENT HEARD ON :- 03.09.2019
JUDGEMENT DELIVERED ON :- 17.09.2019.

JUDGMENT

1. In this case accused persons Bhuttu Sk. and others are facing trial for the

case filed by the informant Hurmat Ali, u/s 447/448/427/ 435/34 I.P.C. 

2. The brief of the prosecution story as revealed from the F.I.R. inter-alia is

that on 18.08.2013 at 1:30 P.M., all the accused persons armed with lathi,

fala,  dao, dagger  etc.  have  illegally  entered  inside  the  house  of  the

informant by breaking the walls and tried to set fire in the house of the

informant. Hearing hue & cry, the nearby people had arrived and accused

persons fled away from the scene. 

3. On receipt of the Ejahar the Officer-in-Charge of Dhubri P.S.  registered a

case vide Dhubri P.S Case No. 739/13, u/s 447/427/448/436/ 511/34 I.P.C.

and endorsed A.S.I. Mr. S. Ray to investigate the case. During the course

of  investigation,  the  I.O.  visited  the  place  of  occurrence,  recorded the

statement of the witnesses. After completion of investigation, S.I.  Utpal

Bhattacharjee  has  submitted  the  charge  sheet  against  the  accused

persons u/s 447/448/427/435/34 I.P.C. and was forwarded the case to the

Court for trial.  During the trial,  the case was filed against the accused



Forman Ali and proceeded the case against remaining accused persons.

4. On receipt of summons the accused persons appeared before the Court.

Copies  of  relevant  documents  were  furnished  to  the  accused  persons

under section 207 of Cr. P.C. After hearing the Learned Counsel for both

the sides and on finding sufficient materials to presume that the accused

persons  have  committed  offences  punishable  under  section

447/448/427/435/34 IPC,  contents of  the charges punishable under the

said  sections  were  framed  read  over  and  explained  to  the  accused

persons to which they pleaded not guilty and claimed to be tried. 

5. In support of their case, prosecution examined four numbers of witnesses.

After  closure  of  prosecution  evidence,  statement  under  section  313 of

Cr.P.C.  is  recorded of  the accused persons,  which were of  total  denial.

Defence side did not examine any witness.

6. Heard the argument put forwarded by the Learned Counsel for both the

sides as well as gone through the evidence available on record.

7. Points for determination.

i) Whether the accused persons, in furtherance of

their  common  intention,  trespassed  into  the

compound of the informant and thereby committed

the offence punishable u/s 447/34 IPC?

ii) Whether the accused persons on the same date

time  and  place,  in  furtherance  their  common

intention,  trespassed  into  the  house  of  the

informant  and  thereby  committed  the  offence

punishable u/s 448/34 IPC?

iii) Whether the accused persons on the same date

time  and  place,  in  furtherance  of  their  common

intention,  committed  mischief  and  thereby

committed the offence punishable u/s 427/34 IPC?

iv) Whether the accused persons on the same date

time  and  place,  in  furtherance  of  their  common

intention, committed mischief by fire with intend to

cause damage amounting more than Rs.100/- and

thereby  committed  the  offence  punishable  u/s



435/34 IPC?

DISCUSSION, DECISION AND REASONS THEREOF:-

8.  I  have  gone  through  the  evidence  on  record  and  heard  the  learned

counsels  of  both  sides  and I  shall  now discuss  and  decide  the  points

formulated.  

EVIDENCES

9. In this case, one Fojila Bibi was examined as PW-1, one Nur Bhanu Bibi

was examined as PW-2,  one Aktar Ali  was examined as PW-3 and one

Abdul Hamid was examined as PW-4. The prosecution could not procure

the attendance of the informant. 

10. PW-1, Fojila Bibi, deposed that she is the informant of this case and

accused is her brother in law. The incident took place around 5 years ago

at around 11/12 P.M. On that day, she was not present in his house and

she came to know that there was dispute with reference to land.

During cross-examination she said that she has not seen the incident with

his own eyes.

11. PW-2, Nur Bhanu Bibi, deposed that informant of this case is her

husband. The accused persons are known to her. The incident took place

around 5 years ago at around 1 P.M. On that day, the accused persons

namely Bhuttu, Forman, Nur Hussain and Mir Hussain had demolished the

wall of the house made of bamboo and also attempted to assault them by

entering  their  house.  The  accused  persons  have  also  put  fire  in  their

house in order to capture the land. The neighbours present in that place

came forward  and  put  the  fire  off.  Her  husband had  lodged the  F.I.R.

against the accused persons.

During cross-examination she deposed that it takes 20 minutes time by

Tempo from her house to T.O.P. There is a Mosque near her house. The

incident  took  place  on  Friday  and  there  were  about  100-150  peoples

gathered. But, she does not know their names. Her house is adjacent to

the house of accused persons.  There is every chance of the fire being

spread to the house of accused from her house. Accused is her relative

and they have a land dispute. She had denied the suggestion that the

accused persons  did  not  broken or  set  fire  on  her  house.  She  cannot

remember who had put the fire off.  



12.  PW-3,  Aktar  Ali,  deposed  before  the  Court  that  informant  and

accused persons are known to him. The incident  took place about 5/6

years ago at around 9/10 A.M., in the morning. On the day of the incident,

he has heard that the accused persons have thrown fire in the house of

the informant and he had seen that the boundary wall of the house of the

informant is  on fire.  Apart  from the above he does not know anything

about the case.

During his cross examination he said that he was not present at the place

of occurrence and he had not seen the occurrence. 

13. PW-4,  Abdul  Hamid,  deposed  that  the  informant  and  accused

persons are known to him. The incident took place at around 6/5 years

ago. After 10 days, he had reached his village and heard that the house of

the  informant  was  put  on  fire  by  the  accused  persons.  His  cross-

examination was declined.

 APPRECIATION OF EVIDENCES

14.  Before going through the appreciation of evidences on record, I

have  once  again  perused  the  FIR  of  this  case,  which  shows  that  the

informant filed this case on 24.08.2013 for the incident which alleged to

have been taken place on 18.08.2013. In the FIR the informant mentioned

that as he was waited for village Salish and hence, there was a delay in

lodging the FIR.

15. At this point, I have gone through the evidence of the prosecution

side, which makes it clear that the prosecution in spite of issuing several

notices to the informant,  he had failed to appear before this court.  As

such, his evidence could not be recorded by this court, during the course

of  recording  of  the  evidences  of  prosecution  side.  Since  the informant

himself did not appear before this court, this court has no option, but to

discuss  the  points  for  determination  on  the  basis  of  the  evidences  of

independent witnesses examined by the prosecution side. 

16. Out of the four numbers of prosecution witnesses, PW-1, PW-3 &

PW-4 admitted that they have not seen the incident. They are only given

hearsay evidence in this case. The PW-2, on the other hand, stated that

the  accused  persons  set  fire  on  the  fencing  of  informant’s  house.

However, during her cross-examination she admitted that the accused’s

resident was adjacent to the resident of informant (place of occurrence)



and there was every chance of the fire being spread to their house as well.

17. Now  coming  to  the  other  aspects  of  this  case,  admittedly  the

incident  occurred  in  one  Friday  and by  cross-examining  the  PW-2,  the

defence  has  brought  before  this  court  that  the  place  of  occurrence  is

situated near a Mosque where the public were offering religious prayer at

that relevant time. However, except the PW-2, none of these witnesses

were  examined  by  the  prosecution  side  to  corroborate  the  FIR  or  the

evidence  of  PW-2.  Furthermore,  the  police  during  the  course  of

investigation did not seize any remaining of burnt articles or objects or

broken materials from the place of occurrence as alleged in the FIR. Thus,

I find no sufficient evidence to show that the accused persons had set fire

in the house of the informant by illegally trespassing into his house.

18. From the above discussion, I come to the safe conclusion that the

evidences of prosecution side are not sufficient to prove the guilty of the

accused  persons  beyond  all  reasonable  doubt.  As  such,  the  accused

persons are acquitted on benefit of doubt and set at liberty forthwith.  

19. The bail bonds of the accused persons are extended for a period of

six months as per section 437-A Cr.P.C.

20. Given under my hand & seal of this Court and delivered in the open

Court on this 17th day of September, 2019 at Dhubri.

   (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

 Dhubri



A P P E N D I X

PROSECUTION WITNESSES:

(i) P.W.-1  Fojila Bibi,
(ii) P.W.-2 Nur Bhanu Bibi ,
(iii) P.W.-3 Aktar Ali &
(iv) P.W.-4 Abdul Hamid.

DEFENCE WITNESSES :

Nil.

EXHIBITED DOCUMENTS:

Nil.

(SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

   Dhubri


