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DISTRICT : DHUBRI 
 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 
 
PRESENT: - Shri T. Kalita, AJS 

 Sessions Judge, Dhubri 
 

C riminal Appeal No. 05 OF 2020 

(An appeal U/S. 374(3) of the Code of Criminal Procedure, 1973) 
 

(Against the judgment and sentence dated 17-02-2020 passed by 

learned Sub-Divisional Judicial Magistrate(M), Hatsingimari in  G.R.  

Case No.119/2008, u/s 341/354 IPC) 

 
Baharul Islam 
S/O-   Sayad Hussain 
Vill:-   Darua Kauwahagi 
P.S.:-  Mankachar 
P.O.:- Jhowdanga 
Dist.:- South Salmara-Mankachar, Assam              …..Appellant/Accused 
 

-Versus- 
 

1. Abdul Motleb 
S/O. Late Mohammad Ali 
Vill:- Niz Chirakhowa 
P.O.:- Kalapani 
P.S.:- Mankachar 
Dist.:- South Salmara-Mankachar, Assam 
 

2. State of Assam and others          …..Respondents 
 

Date of hearing :-  07-12-2020 

Judgment delivered on :- 08-12-2020 

Advocates who appeared in this case are:- 

Shri Maniruzzaman, Learned Advocate for the Appellant/Accused. 

Shri Mirza Khan, Learned Addl. P.P. for the Prosecution. 
 

J U D G M E N T 
 

1. This appeal is directed against the judgment and sentence passed by 

the learned Sub-Divisional Judicial Magistrate(M), Hatsingimari in 
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connection with G.R. Case No. 119/2008 convicting the accused/appellant 

namely Baharul Islam to undergo S.I. for 1 (one) month u/s 341 IPC and 

S.I. for 3 (three) months u/s 354 IPC and both the sentences shall 

concurrently. 

2. The facts leading to file the appeal may shortly be stated that one 

Baharul Islam was charged to stand trial for an offence punishable u/s 

341/342/354 IPC on the basis of an F.I.R. laid by one Abdul Motleb to the 

effect that on 06.06.2008 at about 03.30 p.m. his daughter Momina Khatun, 

a 13 years old girl while was coming from her Jhowdanga High School was 

forcibly taken away by accused Baharul Islam conspired with other accused 

persons namely Saiyad Hussain, Amzad Hussain, Sokuwat Hussain, Surja 

Khatun, Shahida Khatun and Meher Nehar. Accordingly, accused Baharul 

picked her up by lifting and committed rape on the point of threats of her 

life. However, the people of the locality came to know all about the 

occurrence and she was rescued from the clutch of the accused. The F.I.R. 

was delayed because there was a talk of village mel. 

3. Police accordingly registered the case, investigated the matter and 

upon completion of the investigation, laid charge-sheet against the accused 

Baharul Islam as stated above. 

4. The case was tried by the learned Sub-Divisional Judicial Magistrate(M), 

Hatsingimari and upon completion of trial, the learned Magistrate recorded 

the conviction as stated above by an order and judgment dated 17.02.2020. 

5. Feeling aggrieved and dissatisfied with the judgment and order so 

passed by the learned Court below, the accused Baharul as the capacity of 

appellant preferred the appeal u/s 374(3) of Cr.P.C., thereby praying for 

setting aside the judgment and sentence so passed. 

6. The grounds for appeal as taken by the appellant/accused (Hereinafter 

to be referred as Appellant) that:- 

(a) The learned Court below passed erred in law and on facts in convicting 

the appellant. 

(b) The learned Court below failed to appreciate the evidence on record 
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particularly all the evidence of the witnesses without application of 

judicial mind arrived at a conclusion whereby convicting the accused 

which is not legal and proper. 

(c) The judgment is the by-product of non-reading, mis-reading and without 

application of judicial mind which is required to be set aside for the ends 

of justice. 

7. I have carefully perused the memo of appeal together with the case record 

of the learned Court below so received on called for. 

8. I have heard learned counsel for both the parties at length and 

accordingly, proceed to dispose the appeal on the following points for 

determination:- 

As to whether the judgment and order convicting the appellant is 

sustainable both in law as well as in facts. 

D ISCUSSION, DECISION AND REASONS THEREON 
 

9. Upon perusal of the case record, it appears that the prosecution has 

examined altogether 9 (nine) nos. of witnesses out of which PW-1 is the 

informant, Abdul Motleb, the father of the alleged victim; PW-2 is Momina 

Khatun, the victim girl herself; PW-6 is one Munni Khatun. All the three 

witnesses are however considered relevant in connection with this case. 

10. The other set of witnesses such as PW-3 is one Abdur Rashid. He does 

not know the accused person. According to him, a bichar was called at 

Jhowdanga School for the alleged dragging of the daughter of informant by 

accused Baharul. However, bichar was not held since the accused did not 

appear for which the case has been filed. According to him, he had been to 

school and awaited for two hours, but he does not know anything about the 

occurrence. He stated that informant is his related brother. He does not know 

whether the informant and his daughter were present at the proposed meeting 

or not. He further stated that police did not record his statement. So, the 

evidence of the PW-3 has got little bearing on the version of the prosecution, 

since he cannot say precisely as to whether a bichar was held or proposed to 

be held at Jhowdanga High School. 
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11. PW-4 is one Sahar Ali Mondal. He did not see the occurrence. He was 

working as a teacher at the relevant time. He could not say the date, time and 

year of the occurrence. The occurrence took place about 1 km away from his 

school. He heard the occurrence from people. As such, his evidence also has 

got no evidentiary value, since he has got no personal knowledge about the 

occurrence. 

12. PW-5 is one Hajera Khatun, the mother of the victim girl. She also did 

not see the incident. She was informed by his daughter Momina about the 

accident that accused forcibly took her away and torn out her wearing 

apparels at about 4 pm. She stated that her daughter was accompanied with 

one Jorimon and Jesmin. 

13. PW-6 is one Jorina Khatun @ Munni Khatun. According to her, the 

incident took place in the year 2008 at about 03.30 pm. On the day of 

occurrence, she along with Mamoni and other friends were returning home 

from school. On the way, accused forcibly took away Mamoni from the road. 

But, they went away to their respective home. She however forgets the name 

of the other friends. They raised hue and cry and hearing their cry, nearby 

people came to the place of occurrence. But, she does not know who they are. 

She stated that police has not recorded her statement. She also cannot say if 

the cloth of the victim was torn out or not. The incident took place on the 

road. She does not know if there is any relationship in between Mamoni with 

that of the accused. She does not know if Mamoni was engaged with the 

accused for the purpose of marriage. The evidence of this witness though lent 

some support that the accused forcibly dragged Mamoni, but she could not say 

as to what was done by the accused after she was dragging. The evidence 

was not clear as to where she was taken. She categorically stated that the 

occurrence took place on the road. 

14. PW-7 is one Julfikar Ali. He does not know the accused person and also 

does not know anything about the occurrence. So, the evidence of this witness 

has got no any significance in the eye of law. 

15. PW-8 is one Abdul Shohid. He is the uncle of the victim girl. He did not 
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see the occurrence. He visited the house of the accused after 1-1½ hours of 

the occurrence. He cannot say as to who the person that attended the place of 

occurrence at the relevant time. His statement was not recorded by the police. 

Though, he stated that he took away his niece from the house of accused, but 

his statement was not found supported by the evidence of other material 

witnesses. He categorically stated that he has not seen any injury marks on 

the person of the victim girl. 

16. PW-9 is one Afidul Islam. However, he also did not see the occurrence. 

He was a student of Class-X of Jhowdanga School and the victim girl is a 

student of Class-VIII at the relevant time. However, he had not been to the 

school on that day. Police have not recorded his statement. He cannot say as 

to whether he put his signature vide Exhibit-2(1). He cannot remember as to 

from whom he has got the information about the case. 

17. Now, let me examine the evidence of PW-1, informant, Abdul Motleb. 

He has filed the case vide Exhibit-1, F.I.R. According to him, about 4 years 

back while his daughter Momina was coming from school, accused Baharul 

forcibly took her to his house by tearing her wearing apparel. But, the 

neighbouring people appeared at the place of occurrence and rescued the girl. 

He also came to place of occurrence and took the girl to the school and the 

school teacher asked him to settle the matter, but the matter was not settled 

for which case was filed. He categorically stated that he did not see the 

accident. He has not written the ejahar also. The school is at a distance of 2 

km away from his house. His daughter was accompanied with one Bablu, 

Akhirul, Mimi and Joynab. Admittedly, he has not stated anything about the 

presence of Munni @ Jorina Khatun, PW-6 that she accompanied with Momina. 

However, he denied the suggestion that his daughter was proposed to give in 

marriage with the accused, but the accused declined to marry for which the 

case has been filed falsely. His daughter was not brought to the Magistrate for 

recording statement u/s 164 Cr.P.C. 

18. Now, PW-2 is Momina Khatun. As per her version, she was a student of 

Class-IX at Jhowdanga High School. While she was returning home along with 
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some other girl students, Baharul Islam was found standing in front of his 

house. He accordingly gagged her mouth and took her to his house. The 

wearing apparels were being torn out. However, she and her friends started 

screaming for which the people started gathering at the place of occurrence. 

Accordingly, accused left her and fled away. She was taken to the school and 

Mukul Master told them that bichar would be held, but no bichar was held for 

which the case was filed. 

19. These much evidence are found available on record. 

20. Now, from having perused the entire evidence record, it appears that 

though the prosecution has examined as many as 9 nos. of witnesses, but 

none of the witnesses have eye-witnessed the occurrence; save and except 

the victim herself and one Munni Khatun. All the other witnesses are either 

reported witnesses or hear-say witnesses. The father and uncle of the victim 

reached the place of occurrence after about 1-2 hours of the occurrence. They 

claimed that the victim was recovered by them from the clutch of the accused 

and took her to school, but the version of the PW-1 and PW-8 are found not 

supported by the victim herself. 

21. Upon meticulous perusal of the evidence of the PW-2, it appears that 

while the PW-2 was returning from her school along with other students, 

accused Baharul was found standing in front of his house. He immediately 

tried to drag her to his house by gagging mouth. But, PW-2 and other 

students started screaming for which accused Baharul fled away from the 

scene. This portion of evidence of PW-2 is more or less supported by PW-6, 

Munni Khatun. She stated that they started raising hulla and the people 

gathered at the place of occurrence and the victim was saved. 

22. Upon perusal of the F.I.R, it appears that the accused Baharul in 

conspire with other accused persons forcibly picked up informant’s daughter 

Momina to his house and committed rape on her person by show of force. The 

F.I.R was exhibited as Exhibit-1. Admittedly, the occurrence took place on 

06.06.2008 at about 03.30 pm, but the FIR was filed on 09.06.2008 at about 

06.30 pm i.e., after hundred hours from the date of occurrence. Though, it is 



C riminal Appeal No. 05 of 2020 
 

Page 7 of 8 
 

stated that the F.I.R was delayed for holding bichar, but no cogent or material 

evidence is found available to show that bichar was held. It was stated that 

the victim girl was taken to the school on the same day. So, if the bichar was 

held on the same day and it was not resolved, then F.I.R had to file either on 

the same day or on the next day; but it was not done. The F.I.R is also found 

containing of exaggerated story with severe allegation of rape despite the fact 

that no such occurrence took place on the day of occurrence. The victim girl 

was not taken to the house of the accused. He fled away from the place of 

occurrence immediately after gathering of the people, since the victim and her 

friends started raising hue and cry. So, the entire prosecution version as 

depicted in the F.I.R as well as in the evidence of the other witnesses, save 

and except PW-2 and PW-6 are found concocted and cooked up story. The 

version of the accused as cull out from the cross-examination that the victim 

girl was engaged with the accused to marry, but the accused refused to marry 

for which the case was filed against him. 

23. May be the case for the accused that there is dispute arise out of the 

proposed marriage in between the parties for which the accused might have 

met the victim. When two views are possible, the view favourable to the 

accused is to be taken into consideration. 

24. Having considered all these aspects, I am of the view that no case is 

made out against the accused u/s 341 of the IPC. Moreover, the intention of 

the accused is also not found clear as to for what the accused was trying to 

drag away the victim. In absence of any criminal intention to an outrage the 

modesty of the woman, the provision of Section 354 IPC cannot be attracted 

and hence, no case is made out against the accused to convict him u/s 354 

IPC also, but that does not mean that the accused has not committed any 

offence. In fact, the accused committed an offence u/s 352 IPC. He was a 

young boy of 20 years at the relevant time and there is every chance for him 

to be reformed. Moreover, no history of his bad character is found available 

with the case record. 
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25. So, considering all these aspects, I am of the view that the accused is 

required to be released on probation of good conduct and instead of 

sentencing him at once to any punishment, he be released on his entering into 

a personal bond of Rs.500/- without sureties to appear and receive the 

sentence when called upon during the period of 6 (Six) months from today. 

However, in the meantime, he is directed to keep peace and be of good 

behaviour. 

26. Accordingly, this appeal stands partly allowed on contest. 

27. Let the LCR be returned to the Court of learned Sub-Divisional Judicial 

Magistrate (M), Hatsingimari with a copy of this judgment and order. 

28. Given under my hand and seal of this Court the 8th day of December, 

2020. 

 
Dictated & corrected by me. 

 
 

 
   (T. Kalita) 

   Sessions judge, Dhubri 

 
 
 
 
(T. Kalita) 

 Sessions Judge, Dhubri 
 


