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DISTRICT : DHUBRI 

IN THE COURT OF THE SPECIAL JUDGE, DHUBRI 

PRESENT: - Shri T. Kalita, 
       Special Judge, Dhubri  
 

Special Case No. 46 of 2017 
GR No. 920 of 2016 

[Mankachar P.S. Case No. 622/2016 dated 27.10.2016] 
 

CHARGE FRAMED UNDER SECTION 22 (b) OF NDPS ACT 
 

State of Assam     ....... Complainant 

-Versus- 
 

1. Nasir Abed 

2. Alom Miah     …….. Accused persons 

 
 

Charge framed on   : 18.11.2017 

Evidence recorded on  : 02.02.2018 

23.04.2018 

04.04.2019 

05.07.2019 

17.09.2019 

03.03.2020 

Statement of Accused 

recorded on   : 14.12.2020 

Argument heard on   : 14.12.2020 

Judgment delivered on  : 21.12.2020 
 

Advocates who appeared in this case:- 

For the State  : Shri Mirza Khan, Learned Advocate-cum-Addl. P.P.  

For the Accused : Shri Ibrahim Ali, Learned Advocate  
 

J U D G M E N T 
 

1. One Nasir Abed and Alom Miah were charged to stand trial u/s 22(b) of 

Narcotic Drugs and Psychotropic Substances Act, 1985 on the allegation that the 

accused persons were found possessing 90 bottles of Phensedyl cough syrup of 

100 ml. each containing codeine phosphate in the evening of 27.10.2016 at 
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Jordanga under Mankachar Police Station contravening the provisions of Narcotic 

Drugs and Psychotropic Substances Act, 1985. 

2. The text of the charge were framed and explained to the accused persons 

to which they pleaded not guilty and claimed for trial. 

3. During trial, prosecution has examined as many as 9 (nine) nos. of 

witnesses. The statements of the accused persons were recorded u/s 313 

Cr.P.C., since they were not acquitted after having closing the evidence for the 

prosecution. 

4. Now, the moot point to be answered as to whether the accused persons 

were found to have possessed 90 bottles of Phensedyl cough syrup while police 

apprehended them in the evening of 27.10.2016 at Jordanga, thereby attracting 

the provision of Section 22(b) of the NDPS Act. 
 

DISCUSSION ON THE POINT FOR DETERMINATION AND DECISION 

ARRIVED THEREON WITH REASONS 
 

5. It has already been stated that the prosecution has examined altogether 

9 nos. of witnesses, out of which PW-1, Thangjam Sanat Singha, the S.I. of 

police working in the office of the Superintendent of Police, South Salmara. In 

the evening of 27.10.2016, S.P., South Salmara told him that there was an 

information of trafficking narcotic drugs and accordingly, asked him to proceed to 

Jordanga Petrol Pump. Accordingly, he moved to the spot along with five 

constables and at about 11 p.m. saw two boys were coming in a rickshaw. 

Accordingly, they searched the rickshaw and found 90 bottles of Phensedyl 

cough syrup. Police in the meantime arrived at the spot. S.I. Pijush Kar 

accordingly seized 90 bottles of Phensedyl cough syrup, one plastic bag, the 

rickshaw where the persons travelled and one Gionee mobile handset. The seized 

articles were taken and the persons were apprehended by the police. He then 

lodged the ejahar vide Exhibit-1. Exhibit-1(1) is his signature. Exhibit-2 is the 

seizure list. Exhibit-2(1) is his signature. However, he stated that he could not 

recognize the accused persons that present in the dock that day. 

He also stated no Magistrate or Gazetted Officer were present at the 

place of occurrence at the time of search and seizure. He also does not know as 

to who has received the secret information about transporting of narcotic drugs. 
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6. PW-2 is one Sahidul Islam. He does not know as to what was inside the 

bag. Police apprehended the accused persons and took his signature in a paper 

showing a bag only vide Exhibit-2. Exhibit-2(2) is his signature. 

7. PW-3 is Azad Rahman. According to him, about 2 years back one day 

police took his signature in a blank paper vide Exhibit-2(3). However, he does not 

know as to why his signature was taken. 

8. PW-3 is Gajendra Nath Deka, the FSL expert who has conducted the test 

as per Untied Nations Drug Testing Manual on being received a parcel through 

the Director in connection with Mankachar P.S. Case No. 622/2016. According to 

him, the result of the test gave positive test for codeine phosphate and amount 

of codeine phosphate in each Exhibit was found to be 188.9 mg. Accordingly, he 

prepared the report as Exhibit-3. Exhibit-3(1) is his signature and the same was 

forwarded to the Superintendent of Police vide Exhibit-4 and the Exhibit-4(1) is 

the signature of Director, K.C. Sharma. 

However, he stated that he has not verified the signature of the Court on 

the parcel and has not mentioned the date of examination in his report. 

9. PW-5 is one Gautam Barman. According to him, he was on duty with the 

complainant. They were going to South Salmara from Mankachar and on the way 

noticed two persons coming towards Mankachar in a rickshaw. Suddenly, the 

persons jumped from the rickshaw for which they suspected them and 

apprehended them after searching the rickshaw. They found some bottles of 

Phensedyl cough syrup. They informed the matter to the O/C Mankachar P.S. 

who sent police party and handed over the persons to police. 

However, he stated that no Magistrate visited the place of occurrence. He 

did not unload the articles from the rickshaw and does not know the name of the 

rickshaw-puller. 

10. PW-6 is one Wazuddin. He stated that in the year 2016, police asked him 

to put a signature on a paper. So, he put his thumb impression in that paper. He 

does not know as to why his thumb impression was taken. 

11. PW-7 is one Ashadur Rahman Sikdar. According to him, on 27.10.2016 he 

was on duty with the complainant. The complainant recovered some bottles of 

cough syrup from a rickshaw at Mankachar Tiniali. The complainant apprehended 

one person and also seized the bottles of cough syrup and had taken the person 
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and bottles of cough syrup to Kharuabanda Police Out Post. He stated that the 

complainant was not a Gazetted Officer. 

12. PW-8 is one Ajit Biswas. He was also a police constable. He was on duty 

with the complainant on 27.10.2016. The complainant recovered some bottles of 

cough syrup from the rickshaw at Mankachar. The complainant also apprehended 

a person and also seized the bottles of cough syrup and had taken person along 

with the cough syrup to Kharuaband Out Post. He also stated that no Magistrate 

was present. The complainant was also not a Gazetted Officer. 

13. PW-9 is one Pijush Kar. According to him, on 27.10.2016 he was working 

as S.I. at Mankachar P.S. and on that day, S.I. Sanat Sinha along with some 

other police officials came to Mankachar P.S. with an information that some 

persons were found to have carried out business of narcotic drugs and 

psychotropic substances at Jordanga. Accordingly, O/C Mankachar entered the 

matter in a G.D.E. being No. 612 dated 27.10.2016. He was entrusted to 

investigate the case by G.D.E. No. 113 by dated 27.10.2016. Accordingly, he 

proceeded to Jordanga area and found a rickshaw with two boys with a bag. 

Over seeing the police, the rickshaw-wala fled away and two boys were 

attempted to run, but they were caught hold. On being searched, they were 

found 90 nos. of Phensedyl cough syrup. Accordingly, the same was seized and 

the seizure list was prepared. The accused persons were arrested and having 

completed the investigation, charge-sheet was submitted u/s 22 (c) of NDPS Act. 

Exhibit-2(4) is his signature. Exhibit-5 is the charge-sheet. Exhibit-5(1) is his 

signature. 

He stated that G.D. entry is silent as to the name of the accused. 

Magistrate was not present at the place of occurrence to witness the seizure. No 

written information was made to his senior officer as to the fact of the case of 

the seizure. The seized articles were seized in presence of the witnesses. 

14. Now, these much evidence are available in record. 

15. Upon having perused the evidence on record, the version of the 

prosecution as cull out from the witnesses that on 27.10.2016, S.I. Mankachar 

was apprised by S.P., South Salmara that there was an information of trafficking 

narcotic drugs and asked him to go to the Jordanga Petrol Pump. He then came 

to place of occurrence along with five constables, found two boys coming in a 
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rickshaw, accordingly searched them and found 90 bottles of Phensedyl cough 

syrup which was subsequently gave positive test for codeine phosphate. 

16. Now, let me examine as to whether the version of the prosecution has 

been supported by the evidence or not. Admittedly, no Magistrate or any 

Gazetted Officer were present at the place of occurrence at the time of search or 

seizure. S.I. Thangjam Sanat Singha is not an authorized or Gazetted Officer. 

Though, it is claimed that a G.D.E. No. 612 dated 27.10.2016 was entered into, 

but that was not brought on record by exhibiting the same by the prosecution. 

But, the extract copy of G.D.E. is found available with the case record vide G.D.E. 

No. 613 reflects that S.I. Pijush Kar accompanied with A.S.I. Ahmed Ali and S.I. 

Thangjam Sanat Singha and staff were deputed to Jordanga area. But, nothing is 

there to show in G.D. entry that any information was received by S.P. and 

accordingly, he instructed PW-1 and his staff to proceed to Jordanga area. 

However, PW-1 along with his five police constables went to place of occurrence, 

saw two boys were coming in a rickshaw and searched the rickshaw, found 90 

bottles of Phensedyl cough syrup which was seized by S.I. Pijush Kar 

subsequently. 

17. It is clear enough from the evidence of PW-1 and PW-9 that at the time 

of alleged seizing, initially PW-9 was not present. PW-9 came to place of 

occurrence only after he was being informed. On the other hand, PW-5, PW-7 

and PW-8 categorically stated that the complainant recovered some bottles of 

cough syrup from a rickshaw at Mankachar Tiniali. The complainant, PW-1 also 

apprehended one person and seized bottles of cough syrup. It also appears from 

the evidence of PW-5 that the rickshaw-wala fled away and they could 

apprehend two boys. 

18. The evidence of the witnesses are found not corroborated in material 

particulars as to from whom the seized articles such as 90 bottles of Phensedyl 

cough syrup were seized, be it either from Nasir Abed or Alom Miah. Rickshaw-

wala also fled away from the place of occurrence. However, he was not 

apprehended. There is no any explanation from the side of prosecution as to 

what for the rickshaw-wala has fled away from the place of occurrence. The 

seized articles were found from rickshaw as per the evidence of the some of the 

witnesses. Some witnesses said that one of the boys were apprehended and 

found in possession of 90 bottles of cough syrup. Then, what is the status of the 
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other boys. The evidence adduced by witnesses are found insufficient and pin-

point as to who the boy that in fact possessed the articles. It is an admitted fact 

that the fact of seizure was not intimidated to the superior officer within seventy 

two hours or even thereafter by the Seizing Officer. 

19. So, the disturbing feature as it appears from the evidence of witnesses 

are found very very fatal to the version of the prosecution and situated thus, I 

am of the clear view that the prosecution has not been able to prove the case 

against the accused persons beyond all reasonable doubt that on being searched, 

they were found to have possessed narcotic drugs like 90 bottles of Phensedyl 

cough syrup contravening the provision of Narcotic Drugs And Psychotropic 

Substances Act. 

20. Under such circumstances, I have got no other alternative but to acquit 

the accused persons from the purview of charge u/s 22(b) of NDPS Act on 

benefit of doubt. Accordingly, they are acquitted and set at liberty forthwith, if 

not required any other case. 

21. The bail bonds so furnished by the bailor stands cancelled. 

22. The seized contrabands in this case shall be destroyed as per provisions 

of NDPS Act, 1985, if not already destroyed by the Drugs Disposal Committee of 

the District. 

23. Signed, sealed and delivered in the open Court on this the 21st day of 

December, 2020, at Dhubri. 

 
 Dictated & corrected by me 

 
(T. Kalita) 

      Special Judge, Dhubri 
 
            (T. Kalita)  
   Special Judge, Dhubri  
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A P P E N D I X 

 
 

1. PROSECUTION WITNESSES: 
 

 PW-1:  Thangjam Sanat Singha (Complainant) 

 PW-2:  Sahidul Islam 

 PW-3:  Azad Rahman 

 PW-4: Gajendra Nath Deka 

 PW-5: Gautam Barman 

 PW-6: Wazuddin 

 PW-7: Ashadur Rahman Sikdar 

 PW-8: Ajit Biswas 

 PW-9: Pijush Kar 

 
2. PROSECUTION EXHIBITS:  

 Exhibit-1:  Ejahar 

 Exhibit-2:  Seizure List 

 Exhibit-3:  FSL examination report 

 Exhibit-4:  Forwarding report. 

 Exhibit-5:  Charge-sheet 

          

                   (T. Kalita)  
Special Judge, Dhubri 

 


