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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.59/2010

Parties:-

1.Smt. Mini Bala Ray
W/O: Late Debendranath Ray
2.Smt. Dalimi  Ray
D/O: Late Debendranath Ray

..Claimants

Vs.

1.The Oriental Insurance Company Limited

Moniram Dewan Lane, G.S. Road,

Ulubari, Ghy-7

Represented by its Branch Manager

Oriental Insurance Company Limited,

Dhubri Branch

G.T.B. Road, Dhubri

2.Md. Nural Islam Mollah (Owner of the vehicle)
S/O: Late Juran Ali Mollah
VILL: Angarkata
P.S: Bagribari
Dist: Dhubri, Assam

3.Md. Baharul Islam Mollah
S/O: Md. Nural Islam Mollah
VILL: Angarkata
P.S: Bagribari
Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri M. Mondal & Sri S. Ahmed, Advocates for the claimants

Sri B.K. Das, Advocate for OP No.1
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 None appeared for OP No.2 & 3

Date of argument:  06.01.2020

Date of judgment:  04.02.2020

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident which occurred on 08.01.2008 at about 8:30 A.M. while the

then claimant Debendra Nath Ray was going to B.N. College to collect

the  material  for  election duty  through college road  all  of  a  sudden

driver  of  the Tata  Savari  Vehicle  vide registration  No.AS-01-AC/5927

driving the said vehicle in a rash and negligent manner knocked down

him from the back side.   As a result  of  the said  accident  claimant

named Debendra Naty Ray had sustained severe injuries on various

parts of his body and also got grievous injury i.e. fracture on his right

foot.  Thereafter police had brought him to Dhubri Civil Hospital and

admitted  there  in  the  same day i.e.  08.01.2008 in  connection  with

Dhubri P.S. GD Entry No.280 dated 08.01.2008.
Claimant side further stated in their claim petition that in

respect of the aforesaid accident claimant was admitted at Dhubri Civil

Hospital from 08.01.2008 and discharged from hospital on 10.01.2008

and doctor advised him bed rest for six weeks as doctor plastered his

foot.
Thereafter  on  04.05.2008  claimant  had  lodged  an  FIR

before O/C Dhubri P.S. against the driver of the offending vehicle and

the said FIR was registered as Dhubri P.S. Case No.219/08 U/s. 279/338

IPC.
Claimant side further stated in their claim petition that at

the time of accident claimant was serving as Government employee in

the Water Resource Department, Dhubri and his monthly salary was Rs.

20,000/- and due to the aforesaid accident he had suffered physically

and mentally as well as financially.
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Claimant side further  stated in their  claim petition that

due  to  the  aforesaid  accident  claimant  had  incurred  expenditure

amounting to Rs. 20,000/- but due to physical and mental distress he

could not able to preserve all the vouchers and expenditure.
Claimant side further stated in their claim petition that at

the  time  of  accident  offending  vehicle  was  duly  insured  with  M/s.

Oriental Insurance Company Limited vide policy No.68699 valid upto

4.9.2008.
Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 2,00,000/- along with 9% interest from

the  date  of  institution  of  this  case  till  realisation  for  the  aforesaid

accident.
On  receipt  of  this  claim  petition  an  MAC  Case  was

registered and summon was issued to opposite parties.  On receipt of

summon issued from this court OP No.1 insurer of the offending vehicle

had appeared through his  counsel  and filed written statement.   OP

No.2 owner of the offending vehicle and OP No.3 driver of the offending

vehicle did not turn up although summon are duly served upon them.

Accordingly this case proceeded ex-parte against OP No.2 & 3.
The main contentions of the written statement submitted

by OP No.1 are as follows:
That  this  claim petition  is  not  maintainable  in  law  and

facts, that there is no cause of action of the claim petition against the

Oriental Insurance Company Limited, that section 170 of the M.V. Act

has not been exhausted in this case, that police officer in charge of the

police station and owner of the vehicle did not follow the provision as

laid down in section 158 (6) of the M.V. Act, 1988 as such claim petition

suffers from procedural defect, that non reflection of policy number in

the claim petition prove that vehicle was not insured under the Oriental

Insurance Company Limited, that Oriental Insurance Company Limited

does not admit the accident caused due to rash and negligent driving

of the vehicle, that claim petition is hit by section 147 and 149 of the

M.V. Act,  that the claim  petition suffers from material irregularities,

that the claimant had not filed affidavit stating that he had not filed

any claim petition in any other court in India, that age and income of

the claimant is not true, that the alleged injury is not grievous and
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permanent in nature, that expenditure shown in the column No.13 of

the claim petition is without any basis.  Under the aforesaid facts and

circumstances OP No.1 prayed before the Hon’ble Court to hold that

Oriental  Insurance  Company  Limited  is  not  liable  to  pay  any

compensation to the claimant.
OP No.2 owner of the offending vehicle and OP No.3 driver

of  the offending vehicle did not turn up although summon are duly

served upon them.   Accordingly  this  case  proceeded ex-parte  upon

them.
During the pendency of this proceeding claimant named

Dipendranath Ray had expired accordingly legal heirs of the claimant

are impleaded as parties as per order dated 1.12.2018.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues:
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-01-AC/5927 and

claimant sustained injuries due to said accident?
2 Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  instant  case  claimant  side  had  examined  two

witnesses  and they  are  duly  cross  examined by the  counsel  of  the

insurance company.  OP side had adduced one witness through DW-1.

Heard arguments on behalf of both sides.  

Evidence led by claimant side are briefly discussed.
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CW-1  Devendra  Nath  Ray  claimant  in  his  evidence  on

affidavit had stated that he had filed this case seeking compensation

for the injuries sustained by him in a motor vehicular accident.   He

further stated in his evidence on affidavit that on 08.01.2008 at about

8:30  A.M.  while  claimant  was  going  to  B.N.  College  to  collect  the

material for election duty through college road all of a sudden driver of

the Tata Savari Vehicle vide registration No.AS-01-AC/5927 driving the

said vehicle in a rash and negligent manner knocked down him from

the  back  side.   As  a  result  of  the  said  accident  claimant  named

Devendra Nath Ray had sustained severe injuries on various parts of

his body and also got  grievous injury i.e.  fracture on his right foot.

Thereafter police had brought the injured to Dhubri Civil Hospital and

admitted there in the same day i.e. 08.01.2008and discharged from

hospital on 10.01.2008. 
He  further  stated  in  his  evidence  on  affidavit  that  in

respect of the aforesaid accident claimant was admitted in Dhubri Civil

Hospital  on 08.01.2008 and discharged from hospital  on 10.01.2008

and thereafter doctor advised him for bed rest for six weeks as doctor

plastered his foot.
He  further  stated  in  his  evidence  on  affidavit  that  on

04.05.2008 he had lodged an FIR before O/C Dhubri P.S. against the

driver of the offending vehicle.  In respect of the aforesaid accident

police had registered a case agasint the driver of the offending vehicle

vide Dhubri P.S. Case No.219/08 U/s. 279/338 IPC.
He further stated in his evidence on affidavit that at the

time of accident claimant was serving as Government employee in the

Water Resource Department, Dhubri  and his monthly salary was Rs.

20,000/- and due to the aforesaid accident he had suffered physically

and mentally as well as financially.
He further stated in his evidence on affidavit that he had

incurred  expenditure  amounting  to  Rs.  20,000/-  for  his  medical

treatment but due to physical and mental stress he could not able to

preserve all the vouchers and expenditure.
At the time of accident offending vehicle was duly insured

with  M/s.  Oriental  Insurance Company Limited vide policy  No.68699

valid upto 4.9.2008 covering the date of the accident.
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Claimant side further stated in his evidence on affidavit

that he is entitled to get compensation amounting to Rs. 2,00,000/-

along  with  9% interest  from the  date  of  institution  of  this  case  till

realisation.
In the instant case claimant side had exhibited following

documents.   Ext-1  is  the  original  copy  of  Form No.54,  ext-2  is  the

certified copy of FIR, ext-3 is the certified copy of Charge Sheet, ext-4

is the certified copy of Injury Report, ext-5 is the original Discharge Slip

of Dhubri Civil Hospital, ext-6 is the certificate issued by the doctor of

Dhubri Civil Hospital.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated  that  he  has  not  exhibited insurance  policy  in  respect  of  the

vehicle bearing registration No.AS-01-AC/5927 along with his affidavit.

He denied in his  cross examination that  he had not  mentioned the

policy  number  in  his  claim  petition.   He  also  denied  in  his  cross

examination that policy number that has been mentioned in para-7 of

his evidence on affidavit is not related to any policy issued by Oriental

Insurance Company Limited.  He denied in his cross examination that

Oriental  Insurance  Company  Limited  is  not  liable  to  indemnify  the

insured for payment as third party compensation.  He further admitted

in his cross examination that he had not submitted any vouchers in

support of his claim of expenditure incurred on his medical treatment.

He also denied in his cross examination that amount of expenditure as

claimed by him in his affidavit relating to his medical treatment is not

true.   He  also  denied  in  his  cross  examination  that  he  has  not

submitted any medical certificate in support of injury reflected in injury

report.   He  also  denied  in  his  cross  examination  that  amount  of

compensation claimed by him amounting to Rs. 2,00,000/- is baseless.

He also denied in his cross examination hat he is not entitled to get

any compensation from insurance company.
CW-2 Dipendra Nath Ray in his evidence on affidavit had

stated that he know the claimant of the above noted case.  Claimant

had filed the instant claim petition for getting compensation for the

injuries sustained by him in a motor vehicular accident on 8.1.2008.
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He further stated in his evidence on affidavit that on 8.1.2008 at about

8:30 A.M. while he was going to B.N. College to collect the materials for

election  duty  through  college  road  all  of  a  sudden  he  noticed  that

driver  of  the Tata  Savari  vehicle  vide registration No.AS-01-AC/5927

driven by its driver in a rash and negligent manner knocked down the

claimant from back side.   As a result  of  the said accident claimant

named Devendra Nath Ray had sustained severe injuries on his body

and also got fracture injury on his right foot and thereafter police have

brought  the  injured  to  Dhubri  Civil  Hospital  and  admitted  there  as

indoor  patient.   He  further  stated  in  his  evidence  on  affidavit  that

claimant  was  admitted  at  Dhubri  Civil  Hospital  on  08.01.2008  and

discharged  from hospital  on  10.01.2008  and  after  discharge  doctor

advised claimant for bed rest for six weeks.  
He  further  stated  in  his  evidence  on  affidavit  that  in

respect of the aforesaid accident claimant had lodged an FIR before

O/C Dhubri P.S. against the driver of the offending vehicle and police

had registered a case in connection with the aforesaid FIR vide Dhubri

P.S. Case No.219/08 U/s. 279/338 IPC.
He further stated in his evidence on affidavit that at the

time of accident claimant was serving as government employee in the

Water Resource Department, Dhubri and drawing salary of Rs. 20,000/-

per month and due to the aforesaid accident claimant had suffered

physically  and  mentally  and  financially.   That  due  to  the  aforesaid

accident claimant had incurred expenditure amounting to Rs. 20,000/-

only.  That at the time of accident offending vehicle was duly insured

with  M/s.  Oriental  Insurance Company Limited vide policy  No.68699

and  said  policy  is  valid  upto  4.9.2008.   He  further  stated  in  his

evidence on affidavit that claimant is entitled to get compensation as

claimed by him in his claim petition.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that accident took place in front of B.N. College, Dhubri.  He

denied in his cross examination that on the date of the accident he was

not  there in the place of  accident  and witnessed the accident.   He

further stated in his cross examination that at the time of submission
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of  his  evidence  on  affidavit  he  had  mentioned  that  claimant  had

incurred  expenditure  amounting  to  Rs.  20,000/-  for  his  medical

treatment but he had mentioned the same after hearing the same from

the claimant who is his brother in law.
In the aforesaid case OP insurance company had adduced

one witness through DW-1.  DW-1 Sri Suprakash Das, Administrative

Officer,  Oriental  Insurance  Company  Limited  had  mentioned  in  his

evidence on affidavit that he is the Administrative Officer of Oriental

Insurance Company Limited posted at Dhubri Branch and dealing with

all the legal matters of the branch.  He further stated in his evidence

on affidavit that claimant does not follow the standard form of policy

issued by Oriental Insurance Company Limited.  Policy as shown in the

claim  petition  is  not  the  policy  of  the  Oriental  Insurance  Company

Limited.   That  in  absence  of  insurance  policy  Oriental  Insurance

Company  Limited  is  not  liable  to  pay  any  compensation  to  the

claimant.  DW-1 through his evidence on affidavit had exhibited the

insurance policy vide ext-A.
Learned  counsel  on  behalf  of  claimant  had  cross

examined the said witness and in his cross examination he had stated

that Oriental Insurance Company Limited had received the notice but

he  cannot  able  to  say  exactly  on  which  date  Oriental  Insurance

Company Limited had received the notice without going through the

record.   Oriental  Insurance  Company  Limited  did  not  file  any  case

against the owner of the vehicle claiming that aforesaid policy does not

belong to  their  company.   He  denied  in  his  cross  examination  that

aforesaid  policy  in  connection  with  MAC  Case  No.59/10  same  was

issued through their company and that is why insurance company did

not file any case against the owner of the vehicle.  He denied in his

cross examination that insurance policy is their policy.
OP  insurance  company  had  adduced  additional

examination in chief through DW-1 by the same witness Sri Suprakash

Das,  Administrative  Officer  of  Oriental  Insurance  Company  Limited,

Dhubri Branch and in his evidence on affidavit he had stated that he is

dealing  with  legal  affairs  relating  to  their  company  in  the  Dhubri

Branch.  He further stated in his evidence on affidavit that claimant did
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not  follow  the  format  of  issuing  policy  of  the  Oriental  Insurance

Company  Limited.   Standard  form  of  policy  issued  by  Oriental

Insurance  Company Limited  cover  branch  code,  department /  serial

number  like  322301/31/2011/010119  where  322301  is  the  branch

code, 31 is the department, 2011 is year of issue and 010119 is serial

number whereas claimant in the claim application and examination in

chief  had  shown  policy  number  68699  of  the  Oriental  Insurance

Company.  That the policy shown in the claim petition is not their policy

and does not relate to their company, that the standard form of policy

of  the  Oriental  Insurance  Company  Limited  is  marked  as  ext-A  for

proper adjudication of the case.  Claimant is not entitled to get any

compensation from the Oriental insurance Company Limited. 
Learned  counsel  on  behalf  of  claimant  had  cross

examined the said witness and in his cross examination he had stated

that he had earlier deposed in this case on 19.2.2018 where he had not

mentioned the aforesaid statement made today.  He denied in his cross

examination  that  whatever  statement  made  by  him  today  are  all

manufactured.   In  an insurance policy there is  a cover note but he

cannot  able  to  say  how  many  cover  notes  are  issued  from  their

company for the year 2007, 2008 and 2009 nor he can able to say

subsequent year.  He denied in his cross examination that cover note

submitted  by  the  claimant  in  the  claim  petition  belongs  to  their

company.  He denied in his cross examination that as the aforesaid

cover note attract their  company he had not filed any case against

driver  /  owner  of  the  vehicle  and  on  the  basis  of  charge  sheet

submitted by the police in the aforesaid case relating to the aforesaid

accident.
Heard argument on behalf of both sides.
Learned counsel  on behalf  of  claimant  in  course of  his

argument had submitted that OP No.1 insurer of the offending vehicle

is liable to pay compensation as cover note issued by their company

covers date of accident.  As per serial No.10 in the Form No.54 Report

cover note No.68699 dated 5.9.2007 i.e. valid upto 4.9.2008.  As per

claim  petition  and  also  evidence  of  the  claimant,  claimant  had

mentioned that alleged accident took place on 8.1.2008 at about 8:30
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A.M. near B.N. College, Dhubri.  So cover not issue by the insurance

company is valid as said cover note is valid upto 4.9.2008 covering the

date of the accident.
Claimant side had exhibited FIR, Charge Sheet and other

documents.   As per  FIR alleged accident took place on 8.1.2008 at

about  8:30  A.M.  near  B.N.  College,  Dhubri  and  the  driver  of  the

offending  vehicle  bearing  registration  No.AS-01-AC/5927  Tata  Savari

vehicle driven by its driver in a rash and negligent manner dashed him

from back side.  As a result of the said accident he sustained grievous

injuries.  Immediately after the accident police brought the injured to

Dhubri Civil Hospital where claimant was admitted as indoor patient for

two days.  Claimant side had exhibited charge sheet in this case vide

ext-3.   As  per  ext-3  police  after  completion  of  investigation  had

submitted charge sheet against the driver of the offending vehicle vide

OP No.3 U/s. 279/338 IPC.  So, prima facie it is established that driver

of the offending vehicle had driven the vehicle in a rash and negligent

manner causing the said accident.  
Claimant side had exhibited injury report.  As per injury

report  claimant  side  had  sustained  fracture  injury  and  also  other

injuries and as per medical report injury No.1 is simple in nature and

injury  No.2  is  grievous  in  nature.   After  the  accident  claimant  was

admitted in the Dhubri Civil Hospital as indoor patient on 8.1.2008 and

discharged from hospital on 10.01.2008.  Claimant side had exhibited

medical report vide ext-6.  As per medical report claimant was serving

in the Water Resource Department, Dhubri at the time of accident and

during the said accident doctor advised him to take rest for six weeks

for complete recovery.  
OP Insurance Company had adduced one witness.  As per

evidence adduced by OP insurance company offending vehicle is not

insured  with  Oriental  Insurance  Company  Limited  so  insurer  of  the

offending  vehicle  is  not  liable  to  pay  compensation  as  vehicle  in

question is not insured with OP No.1 at the time of accident.  Claimant

side  had  adduced  additional  DW  by  the  same  witness  named  Sri

Suprakash  Das  and  in  the  additional  witness  the  said  witness  had

mentioned that the aforesaid policy as mentioned in the claim petition
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is  not  the  policy  issued  by  their  company  as  issuing  policy  of  the

Oriental  Insurance  Company  Limited  covers  the  branch  code,

department,  year,  policy  serial  number,  etc  but  policy  number  as

mentioned by the claimant in his claim petition does not attract their

policy as branch code, department, year, policy serial number is not

there in the said cover note.
I have perused the exhibited documents minutely.  As per

ext-1 Form No.54 Report in the column No.10 number of the insurance

policy and its validity is there and in the column cover note No.68699

dated 5.9.2007 and valid  upto  4.9.2008 but  in  the said  cover  note

standard  form  of  procedure  of  policy  issued  by  Oriental  Insurance

Company is not maintained as reflected in ext-A.  As per cover note

No.68699 dated 5.9.2007 was mentioned only but branch number and

the  cover  note  issued  year  /  branch  office  was  not  mentioned.

Claimant side had failed to mention in his claim petition relating to

standard form of policy issued by Oriental Insurance Company Limited

like cover, branch code, department / year, policy serial number is not

there.  In the cover not it is only mentioned as in column No.16 as

policy No.68699 valid upto 4.9.2008 and as such policy is valid upto

4.9.2008 but OP insurance company through evidence on affidavit and

exhibiting a policy vide ext-A had mentioned that it is not the standard

operating  procedure  for  standard  form  of  policy  issued  by  Oriental

Insurance Company Limited as branch code, department / years, policy

serial  number  is  not  there.   So  aforesaid  cover  note  mentioned  in

column No.16 of the claim petition is not the policy issued by Oriental

Insurance  Company  Limited.   Oriental  Insurance  Company  Limited

never  issued  such  type  of  policy  so  Oriental  Insurance  Company

Limited is not liable to pay compensation to the claimant.
As per Form No.54 which is exhibited in this case as ext-1

owner of the vehicle is Nurul Islam Mollah i.e. OP No.2 and driver of the

offending vehicle was Baharul Islam Mollah.  As aforesaid vehicle is not

insured  with  Oriental  Insurance  Company  Limited  at  the  time  of

accident  so  owner  of  the  vehicle  i.e.  OP  No.2  is  liable  to  pay

compensation to the claimant in respect of the injuries sustained by

him in a motor vehicular accident.  
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As per claim petition and also in his evidence on affidavit

claimant had mentioned that he had incurred expenditure amounting

to Rs. 2,00,000/- for his medical treatment but in support of his medical

expenditure claimant had failed to submit any vouchers, cash memos

to prove that he had actually incurred expenditure amounting to Rs.

2,00,000/- for his medical treatment.  Accordingly claimant is entitled

to get compensation under the following heads.  
As claimant was in hospital as indoor patient for two days

under  the  head  of  pain  and  sufferings  claimant  is  entitled  to  get

compensation  amounting  to  Rs.  10,000/-.   Regarding  medical

expenditure  claimed  by  claimant  that  he  had  incurred  expenditure

amounting to Rs. 2,00,000/- but claimant had failed to prove the same

by  producing  any  vouchers,  cash  memos,  etc  that  he  had  actually

incurred  expenditure  amounting  to  Rs.  2,00,000/-  for  medical

treatment.  So, claimant is not entitled to get compensation under the

head of medical expenditure during treatment in hospital.  Accordingly

I direct OP No.2 owner of the offending vehicle to pay compensation

amounting to  Rs.  10,000/-  along  with  9% interest  from the  date  of

submission of evidence on affidavit till realisation.  This MAC Case is

accordingly disposed of.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

10,000/- (Rupees Ten Thousand) only to the claimant payable by OP

No.2 Owner of the offending vehicle through an account payee cheque.

An  interest  at  the  rate  of  9%  per  annum  is  allowed  on  the  total

compensation from the date of submission of evidence on affidavit till

realisation.

     Given under my hand and seal of this court this 4th day of February,

2020
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Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

MAC Case No.59/2010

Claimant’s witness : CW-1 Debendranath Ray

  CW-2 Dipendranath Ray

  DW-1 Sri Suprakash Das

 Exhibits 

Ext-1 Form No.54 Report

Ext-2 Certified copy of FIR

Ext-3 Certified copy of Charge Sheet

Ext-4 Certified copy of Injury Report

Ext-5 Discharge Slip of Dhubri Civil Hospital

Ext-6 Certificate  issued  by  Dhubri  Civil

Hospital

Ext-A Standard Form of Policy
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   Member: MACT: Dhubri. 


