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IN  THE  COURT  OF  SUB-DIVISIONAL  JUDICIAL  MAGISTRATE  (M),

BILASIPARA.

                                            

                                          GR 784 OF 2014

           U/S 447/354/323/352/34 I.P.C.

STATE OF ASSAM....................................................PROSECUTION SIDE.

      -Versus-

1. SRI RAJ KISHORE RAY

2. SRI RAJ KAMAL RAY

3. SRI RAJESH RAY...................................................DEFENCE SIDE.

PRESENT: - SMTI SANGITA HALOI, AJS

Sub Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the Prosecution: - SRI SOHRAB ALI SHEIKH, Ld. APP.

FOR the Defence:-  SRI AMIYA KR NATH, Ld. Counsel.

                

EVIDENCE recorded on:- 04.08.18, 15.09.18, 12.11.18, 08.08.19 & 07.09.19.

STATEMENT DEFENCE recorded on:- 21.11.19.

ARGUMENT heard on:– 20.01.2020.

JUDGMENT delivered on:– 04.02.2020.

                                           

 J U D G M E N T

1. THE  PROSECUTION  STORY  as  unfolded  by  the  ejahar  filed  by  Sri

Satyaban Ray is that on 11.11.14 at about 9 PM when he asked the accused Sri

Rajkishore  Ray  about  credit  money  of  his  shop  the  accused  involved  in  a

argument with him. Then the people pesent there separated them. Thereafter

the accused persen went to his  house and comming with other two accused

persons and illegally entered into his house and assaulted him with hand and leg
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on different parts of his body. As  his wife came to save him the accused persons

pulled her clothes and assaulted on her chest with stone. He took first aid but his

wife was taken to Kokrajhar hospital for better treatment.  Hence, he filed this

case.

2. On  receipt  of  the  FIR,  Sapatgram  P.S  Case  No.156/14  u/s

120(B)/447/325/354/326/34 I.P.C. was registered and investigated into the case.

Subsequently charge sheet was filed u/s 447/352/323/354/34 IPC against the

accused persons.

3. After receipt of Charge-sheet cognizance was taken against the charge

sheeted  accused  persons  under  above-mentioned  sections  and  then  after

compliance with S.207 Cr.P.C and on appearance of the accused persons and on

hearing ld. Counsels for both sides, formal charge u/s 447/354//323/352/34 I.P.C

were framed which were read over  and explained to the accused persons to

which they pleaded not guilty and claimed to be tried.

                                 Points for Determination

I. Whether  the  accused  persons  on  11.11.14  at  around  9  PM, in

furtherance  of  their  common  intention  trespassed  into  the  land  of  the

informant,  Satyaban  Ray  with  the  intention  to  commit  an  offence  and

thereby committed an offence punishable  u/s 447/34 IPC?

II. Whether  the  accused  persons  on  same  date,  time  and  place,  in

furtherance  of  their  common intention  outraged  the  modesty  of  Bharati

Ray and thereby committed an offence punishable u/s 354/34 IPC?

III. Whether  the  accused  persons  on  same  date,  time  and  place,  in

furtherance of their  common intention, voluntarily caused hurt to Bharali

Ray, wife of the informant and thereby committed an offence punishable

u/s 323/34 IPC?

IV. Whether  the  accused  persons  on  same  date,  time  and  place,  in

furtherance  of  their  common  intention,  assaulted  Satyaban  Ray  and

Bharati  Ray  otherwise  than  on  provocation  and  thereby  committed  an

offence punishable u/s 352/34 IPC?
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4. Heard  ld.  Counsels  for  both  sides.  Perused  evidences  on  record.  My

decisions with reasons on the above framed points are as follows:-

                         DISCUSSION, DECISION AND REASONS THEREON

5. PW1 Bharati  Ray has deposed that informant is her husband. He has

died by now. They have a grocery shop at her house. The accused persons had

purchased goods in credit. When they demanded the money the accused persons

started misbehaving them. When her husband retorted the accused Rajkumar hit

on his forehead (just above her eyes). As a result she started bleeding. They

then assaulted her husband by kicking on his chest and assaulting by lathi. As a

result the lungs was affected. After a prolonged treatment her husband died due

to damage of the lungs.

In  her  cross-examination  she  has  stated  that  her  husband  died  on

17.10.17. The occurrence took place on 11.01.14. It took place in front of his

house. The accused persons are her nephews.

PW.2 Nitya Ray has deposed that he knows the informant. He has no

more. He knows the accused persons. 5/6 years back he heard about the marpit

between them. He does not know who beat whom.

PW.3 Dhaneswar  Ray has deposed that he knows both informant and

accused persons. The informant died one year back. He came to know about the

quarrel between them. He does not know who beat whom.

In his cross-examination he has stated that he has not seen the incident.

The informant was drunker.

PW.4  Sabin  Ray has  deposed  that  he  knows informant  and  accused

persons. Informant has died by now. He has heard that both sides got involved

in a quarrel. He knows nothing more than that.

PW.5 Baren Ray @ Biren has deposed that informant is his cousin. All

accused persons are his co-villagers. He knows nothing about any occurrence.

PW.6  Dr. Jotish  Kr. Kalita has deposed that on 12.11.14 at 1.30 PM

when he was posted at M & H.O. 1 Civil  Hospital  at  Kokrajhar  he examined
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Bharati Ray and found :- (1) one cut injury on left upper supra orbital region

(size 4 cm x ½ cm) (2) Swelling on left upper eye lid (3) Congestion on left eye

and (4) One cut injury over left cheek (2 cm x  ½ cm). Injuries are caused by

blunt object and simple in nature. Ext.1 is  Medical report and Ext.1(1) is  his

signature.

In his cross-examination he has stated that he has not brought Medico

Legal  Register  today. He has not  mentioned any case reference.  He has not

mentioned age of injuries. He has not reflected history of injuries. Above injuries

may be caused by fall.

APPRECIATION OF EVIDENCES

6. In this case the accused persons are facing trial for the alleged offeces

committed u/s 354/323/447/352/34 IPC. Now to establish the engredients u/s

354  IPC the  prosecution  to  establish  the accused  did  an act  to  outrage  the

modesty of the victim (Bharati Ray). In this case, rom the FIR of the informant it

is seen that the informant mentioned in the FIR that the accused had disrobed

his wife.  Undoubtedly this act if  committed by the accused would amount to

outraging  the  modesty  of  a  women.  But  during  the  testimony  of  PW.1  she

remained totally silent regarding any sorts of acts committed by accused which

amount to disrobing her. She did not utter a single word attracted the ingedients

of Section - 354 IPC.

7. Coming to the ingredients of Section 447 IPC is concerned the prosection

has to establish that accused had trespassed the land of the informant with a

intention  commit  any  offence.  During  the  testimoney  of  the  PW.1  or  other

witness did not state anything regarding that the accused entered her house or

land and hence the ingredients u/s 447 IPC is also not fullfilled in this case.

8. Hence, what remains is to decide whether the act of the accused persons

fullfills  the  ingredients  u/s  323/352/34  IPC.  Before  going  to  the  prosecution

evidence in this case I deemed it proper to go through the medical report of the

medical officer/PW.6 once again. He specified that he detected 4 injuries over the

body of the victim Bharati Ray. During the cross-examination of PW.6  in this

case, he has stated that  the injury may be caused due to fall.  However the
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injuries were found in different parts of her face which was mainly caused in and

around her left  eye and left  cheek. Now the prosection side argued that the

injury caused to the victim was the criminal act of the accused persons. But the

defence stated that the accused are innocent and the injury was caused due to

fall over ground.

9. Now during the testimoney of PW.1 she has stated that accused persons

assaulted her along with her husband which caused injury in his chest and lungs.

But  in  this  case  there  is  not  a  single  medical  report  to  say  that  the

victim/informant was detected with any sorts of injuries in person as claimed by

PW.1. She (PW.1) went on and said that the death of her husband was the result

of the injuries which was caused to him by the accused in his lungs.

10. Now from the  FIR  it  is  seen  that  other  witness  or  person were also

present at place of occurrence whereby the witnesses initially resolved the matter

between them. But to corroborate the evidence of PW.1 the prosecution failed to

examine any of  the independent witnesses who were present at  the time of

occurrence. PW.3,4 & 5 were the residents of the same  locality but they could

not state anything regarding the fact that accused assaulted the victim in any

manner. PW.2,3, & 4 stated that both side engaged in the marpit. However they

did not specify if the accused person caused the assault of the victim Bharati Ray.

11. From  the  above  discussion  it  appear  to  me  that  some  quarrel  had

occurred between the parties for payment of dues. The PW.3 categorically stated

that  the  accused  was  alchoholic  and  incident  happened  at  9  PM.  From the

testimoney of witnesses it appears that both sides filed cross case. However this

court finds it difficult as to how accused Rajkumar hit on the forehead of PW.1

which caused injury in her cheek as well. Since she was detected with 4 numbers

of injuries in one side of her face hence it can be presume that the injury caused

upon Bharati Ray was caused due to fall only.

12. Considering  above  fact  & discussion  I  am  of  the  opinion  that

Prosecution  has  failed  to  prove  charge  against  the  accused  person  u/s

447/354//323/352/34 IPC against the accused persons beyond reasonable doubt.
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Hence, the accused persons are acquitted of above charges and they be set at

liberty forthwith.

13. Bail bond to remain in force for six months as per section 437-A of Cr.P.C.

14.      Given under my hand and seal of this Court on this the 4 th day of Febuary,

2020.

                                                                         (Smti. Sangita Haloi)

                                                                         SDJM(M), Bilasipara.
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APPENDIX

Prosecution Witnesses:-

PW.1 :- Smti Bharati Ray

PW.2 :- Sri Nitya Ray

PW.3 :- Sri Dhaneswar Ray

PW.4 :- Sri Sabin Ray

PW.5 :- Sri Baren Ray @ Biren

PW.6 :- Dr. Jotish Kr. Kalita

Prosecution Exhibits:-

Ext.1 :- Medical report

Defence Witnesses & Exhibits:-

Nil

Court Witnesses:-

Nil

                                                                    (Smti Sangita Haloi)

                                                                   SDJM (M), Bilasipara.
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