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DISTRICT : DHUBRI 
IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

PRESENT: - Shri T. Kalita,        Sessions Judge, Dhubri   CRIMINAL APPEAL NO. 29 OF 2019 
(An appeal U/S. 373 of the Code of Criminal Procedure, 1973) 

(Against the Order dated 05.12.2019 passed by Learned 
Executive Magistrate, Dhubri in Misc. Case No. 47/2019) 

1. Md. Sirajul Hoque 
2. Abu Hai Sk @ Abu Hai 
3. Abu Bakkar Sk 
4. Motaleb Sk 
5. Mohibul Hoque 
6. Ashraful Islam Sk @ Ashraful Hoque 
7. Evnul Sk @ Izmul Sk 
8. Tahajul Sk       ….Appellants/Opposite Parties 

-Versus- 
1. State of Assam (Represented by its Public Prosecutor, Dhubri) 

 2. Abdul Khalek Sk      …. Respondents  
 A P P E A R A N C E 

For the Appellants      :  Mr. G.U. Ahmed, Learned Advocate 
For the Respondents      :  Mr. B.R. Basumatary, Learned P.P for the Prosecution 
Judgment delivered on    :  31.07.2020 
 J U D G M E N T 
 
1. This appeal is directed against the order passed by the learned Executive 
Magistrate, Dhubri in connection with Misc. Case No. 47/2019 by dated 
05.12.2019 whereby the learned Executive Magistrate has directed the opposite 
parties to execute a bond of Rs.1,000/- only with a surety of same amount for 
maintaining peace in the locality for a period of one year in failure to judicial 
custody ex-parte. 
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2. The facts leading to file the appeal may shortly be stated that one Abdul 
Khalek as 1st party/petitioner has filed an application before the Criminal Court at 
Dhubri u/s 107/144 Cr.P.C. on 25.06.2019 alleged that the opposite parties 
(herein after referred to be as appellants) namely Sirajul Hoque, Abu Hai Sk @ 
Abu Hai, Abu Bakkar Sk, Motaleb Sk, Mohibul Hoque, Ashraful Hoque, Tahajul Sk 
and Izmul Sk actuated by ill-motive erected a bamboo fencing on 21.06.2019, 
thereby blocking the road for ingress and egress of the petitioner. Accordingly, 
the petitioner and his family members tried to resist the appellants, but the 
appellants by forming an unlawful assembly with their common object assaulted 
the petitioner and others by causing them injury. However, they were somehow 
rescued at the intervention of the village people. But, the appellants criminally 
threatened them to assault and even to threats their life by throwing their dead-
bodies into the river. 
3. Accordingly, the petitioner has prayed for taking law into action through 
the O/C Tamarhat P.S. The petition was however forwarded to the O/C Tamarhat 
P.S. by the learned Addl. District Magistrate, Dhubri on 25.06.2019 for getting an 
inquiry report from the police. Tamarhat police, in turn submitted a non-FIR case 
no. 41/2019 u/s 107/144 Cr.P.C. against the appellants, on the basis of which 
learned Executive Magistrate, on being received the case on transfer from the 
District Magistrate took cognizance u/s 107 Cr.P.C. against the appellants by 
issuance of notice to both the parties to be present before the Court. The 
appellants were asked to submit their written statement. But, opposite parties 
were found absent on the date fixed followed by which the learned Executive 
Magistrate passed the impugned order directing the appellants to execute the 
bond as stated above without hearing them. 
4. Being aggrieved and dissatisfied with the order so passed by the learned 
Executive Magistrate, the appellants have preferred this appeal u/s 373 Cr.P.C. 
taking grounds inter-alia that the order passed by the learned Magistrate is 
erroneous and the Magistrate has erred in law as well as in facts by violating the 
provisions of sections of law as ordained in the Code of Criminal Procedure. 
Moreover, the allegation leveled against the appellants by the petitioner/1st party 
is false, concocted and the learned Magistrate ought to have enquired the matter 
before coming to the conclusion of directing the appellant to execute bond for 
keeping peace and tranquility in the locality for a period of one year. As such, the 
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appellants prays for passing an order to set aside the impugned order so passed 
by the learned Executive Magistrate which is inconformity with the established 
principles of law as ordained in the statute book. 
5. I have perused the case record as has been called for from the learned 
lower Court together with the impugned order and initially heard the learned 
counsel for the appellants. However, at the time of hearing, learned counsel for 
the appellants is found absent, but considering the existing materials on record 
together with the nature of proceeding, I am of view that the presence of the 
learned counsel for the respondent and for hearing the matter is found not 
warranted and hence, judgment is pronounced. 
6. The moot question to be answered as to whether the impugned order 
passed by the learned Executive Magistrate under the garb of Section 107 Cr.P.C. 
by dated 05.12.2019 is sustainable both in law as well as in facts. 
7. Upon having perused the case record together with considering the 
existing materials on record, the summary of the case as it appears to me that 
the petitioner Abdul Khalek Sk approached the Criminal Court under the garb of 
Section 107/144 Cr.P.C. for initiating the proceeding against the appellants on 
the ground that they have blocked the road for egress and ingress by erecting a 
bamboo fencing. The petitioner and his family members were assaulted by the 
appellants on being resisted them and they threatened them with the threats of 
life and throw the dead-bodies into the river. The petition was accordingly 
registered and it was forwarded to the O/C Tamarhat P.S. who in turn has filed a 
non-FIR case on the basis of which proceeding u/s 107 Cr.P.C. was initiated by 
the learned Executive Magistrate without adhering the prescribed procedure as 
ordained by the law. 
8. Now, upon perusal of the non-FIR case so submitted by the police, it 
appears that the parties have got hostile animus in between them for a long 
time. Several criminal cases have been initiated and even pending in between 
them, as revealed from the non-FIR case. It is settled that Section 107 Cr.P.C. is 
aimed at persons who cause a reasonable apprehension of conduct likely to lead 
to a breach of the peace or a disturbance of public tranquility. The Magistrate is 
authorized to take proceeding against a person if upon information he is satisfied 
that he is likely:- 

(i) To commit  a breach of the peace or disturb the public tranquility or, 
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(ii) Do any wrongful act that may probably produce the same result.  
9. However, pending the completion of the enquiry, a person proceeded 
against u/s 107 Cr.P.C. may in a case of emergency be required to execute an 
interim bond u/s 116(3) Cr.P.C. Once the Magistrate is satisfied from information 
and decided to issue notice to show-cause, notice issued must satisfy the 
requirement of Section 111 Cr.P.C. This is the only notice contemplated and 
there can be no other preliminary notice simply to show cause without mention 
of the particulars in Section 111 Cr.P.C. What is meant by that before proceed to 
initiate u/s 107 Cr.P.C., the Magistrate must have to resort provisions of law as 
ordained by Section 112 to 116 Cr.P.C. 
10. Section 111 Cr.P.C. deals with the content of the order required to be 
passed by the learned Magistrate while issuing notice to show-cause to the 
opposite parties. Section 112 Cr.P.C. deals with the communication of initiating 
the proceeding to the person if he is in Court. Section 113 to 115 Cr.P.C. deals 
with bringing the person in Court, if he is not present. Subsequently, enquiry 
took place u/s 116 of Cr.P.C. 
11. Section 111 Cr.P.C. says that when a Magistrate acting under Section 107 
Cr.P.C., Section 108, Section 109 or Section 110 Cr.P.C., deems it necessary to 
require any person to show-cause under such section, he shall make an order in 
writing setting forth the substance of the information received, the amount of the 
bond to be executed, term for which it is to be in force, and the number, 
character and class of sureties (if any) required. So, proceeding u/s 107 to 110 
Cr.P.C. instituted by a preliminary order u/s 111 Cr.P.C. which must have to be 
compiled with the following conditions:- (i) written order, (ii) substance of 
information against the person, (iii) amount of bond, (iv) period for the bond, (v) 
number, character and class of sureties. 
12. This is the only notice contemplated by the sections and no other notice 
preliminary or otherwise can be legally issued. So, the scheme of the provisions 
for initiating a proceeding u/s 107 Cr.P.C. must have to be followed by the 
written order under the garb of Section 111 Cr.P.C. 
13. But, herein the instant case, the learned Executive Magistrate has taken 
cognizance u/s 107 Cr.P.C. without following any judicial mind and not to speak 
of adhering to the scheme as formulated by the statute which is against the 
norms of established principle. In a proceeding u/s 107 Cr.P.C., there is no 
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provision for issuing summons or notice without any written order adhering 
strictly to the provision of Section 111 Cr.P.C. The opposite parties are directed 
to file written statement, is, however found foreign to the scheme of the section. 
Moreover, the learned Executive Magistrate has passed the order directing the 
opposite parties/appellants to execute bond for keeping the peace and tranquility 
for period of one year by order dated 05.12.2019 is also found tainted without 
application of any judicial mind because no inquiry has been conducted by the 
learned Executive Magistrate before passing the order. There is nothing to show 
as to how and in what manner the learned Court below came to both subjective 
and objective satisfaction that the action of the appellants would apprehend any 
criminal threats to the mind of the petitioner since they have got long standing 
dispute and criminal cases are pending in between them. So, prima-facie the 
order passed by the learned Executive Magistrate by dated 05.12.2019 is found 
not inconformity to the established principle of law as ordained in the statute 
book. The order impugned suffers inherent defect which cannot withstand the 
test of legality and hence, it is hereby quashed and set aside. 

O R D E R 
14. In the result, the appeal so preferred by the appellants stands allowed 
and in consequence, the impugned order passed by the learned Executive 
Magistrate by dated 05.12.2019 in connection with Misc. Case No. 47/2019 is 
quashed and set aside. 
15. The case is disposed of accordingly on contest. 
16. Send back the case record along with a copy of this judgment to learned 
lower Court. 
17. Signed, sealed and delivered in the open Court through video 
conferencing on this the 31st day of July, 2020, at Dhubri. 
 
Dictated & corrected by me 
 (T. Kalita) Sessions Judge, Dhubri              (T. Kalita)     Sessions judge, Dhubri  


