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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.183/2016

Parties:-

Md. Johirul Islam
S/O: Late Kachu Sk
VILL: Fakiranirjhar Part-II
P.O: Nayhat
P.S: Bilasipara
Dist: Dhubri, Assam

..Claimant

Vs.

1.Sri Nishi Ram Mandal

S/O: Abi Ram Mandal

VILL: Daobhangi

P.O: Rupshi

P.S: Gauripur

Dist: Dhubri, Assam

(Owner of the Tata Magic No.AS-17-B/4195)

2.Sri Sibnath Brahma
S/O: Joher Brahma
VILL: Sudempuri
P.O., P.S. & Dist: Kokrajhar, BTAD, Assam
(Owner of the Winger vehicle No.AS-16-C/4321)

3.Sri Akhi Boro
S/O: Robi Ram Boro
Ward No.14 Depot Road
P.O., P.S. & Dist: Kokrajhar, BTAD, Assam
(Driver of the offending vehicle vide D/L No.75057/KOJ/NT)

4.Md. Siddique Ali
S/O: Yousuf Ali
VILL: Sonaluguri
P.O: Raniganj
P.S: Bilasipara
Dist: Dhubri, Assam
(Driver of the offending vehicle vide D/L No.7979/KOJ/T)
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5.The New India Assurance Company Limited,
Bongaigaon Division
P.O., P.S. & Dist: Bongaigaon
Policy No.53030031120100002602

6.The National Insurance Company Limited,
Secunderabad Division
Represented by its local branch of Dhubri Branch
P.O., P.S. & Dist: Dhubri, Assam
Policy No.55270031146360211058 ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Sajali Hussain, Advocate for the claimant

None appeared for OP No.1 to 4

Sri Dibakar Ghosh, Advocate for OP No.5

Sri B.N. Agarwal, Advocate for OP No.6

Date of argument:  02.07.2020

Date of judgment:  30.07.2020

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  along  with  rule  3  of  Assam  MAC  Tribunal  Rules,  1960

seeking  compensation  for  the  injuries  sustained  by  him in  a  motor

vehicular accident which took place on 04.10.2015 at about 5:00 P.M.
Claimant’s case in brief was that on 04.10.2015 at about

5:00  P.M.  while  he  was  along  with  some  other  passengers  were

travelling and proceeding towards Nayahat from Bilasipara by a vehicle

vide registration No.AS-17-B/4195 (Tata Magic), when the said vehicle
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reached at Maspara on NH-31 at that time the vehicle met with an

accident  due  to  head  on  collision  with  another  vehicle  bearing

registration No.AS-16-C/4321 (Winger).  Claimant further stated in their

claim petition from the beginning of the journey driver of the offending

vehicle bearing registration No.AS17-B/4195 (Tata Magic) driven by his

driver in a very high speed with rash and negligent manner although

passenger of the vehicle repeatedly requested him not to do the same

but he did not paid any attention and caused the aforesaid accident

due  to  head  on  collision  with  another  vehicle  bearing  registration

No.AS-16-C/4321 (Winger).  The accident took place due to high speed

rash and negligent driving of the driver of the offending vehicle bearing

registration  No.AS-17-B/4195  (Tata  Magic).   As  a  result  of  the  said

accident claimant himself along with other passengers sustained injury.

Claimant  side  further  stated  in  their  claim  petition  that  after  the

accident local people along with the police personal of Bilasipara P.S.

rushed  to  the  place  of  occurrence  and  brought  the  injured  to  Civil

Hospital,  Dhubri  and  admitted  there  as  a  indoor  patient  due  to

comminuted  fracture  of  lower  3rd of  femora  with  displacement  of

fracture  fragment.   Due  to  seriousness  of  injuries  sustained  by  the

injured doctor of Dhubri Civil Hospital referred the injured to GMCH for

better treatment but he could not able to visit GMCH due to financial

crisis  and  took  treatment  by  local  kabiraj.   As  a  result  he  became

permanently disabled. 
 Claimant side further stated in their claim petition that in

respect of the aforesaid accident brother of the injured named Mohar

Ali had lodged an FIR before O/C Bilasipara P.S. on 09.10.2015 and O/C

Bilasipara P.S. registered a case vide Bilasipara P.S. Case No.1315/15

U/s. 279/338 IPC against the driver of both the offending vehicles vide

registration No.AS17-B/4195 (Tata Magic) and AS-16-c/4321 (winger).
Claimant side further stated in their claim petition that at

the time of accident he was aged about 22 years and he earned his

livelihood by working as a mason and earned Rs. 12,000/- per month

but due to said injury he could not able to earn as earned earlier and

hence  he sustained  financial  loss  and due  to  aforesaid  accident  he

could not able to move freely.  Claimant side further stated in their
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claim  petition  that  he  had  incurred  expenditure  approximately

amounting to Rs. 20,000/- for his treatment, transportation, attendant

charges but some of the expense vouchers could not be preserved due

to mental tension and anxiety, etc.
Claimant  side further  stated in their  claim petition that

offending  vehicle  bearing  registration  No.AS-17-B/4195  was  insured

with M/s. National Insurance Company Limited and the said insurance

policy is valid upto 29.02.2016 and another vehicle vide registration

No.AS-16-C/4321 is insured with M/s. New India Assurance Company

Limited.
Claimant side further stated in their claim petition that he

had  filed  this  instant  claim  case  for  getting  compensation  of  Rs.

1,80,000/- for his personal injury including pain and sufferings, medical

expenses, future sufferings, transportation, attendant charges and loss

of earnings.
On receipt of the summon OP NO.5 New India Assurance

Company Limited had appeared through his learned counsel and filed

written  statement.   The  main  contentions  of  the  written  statement

submitted by OP No.5 are as follows:
That claim petition is not maintainable in its present form

and manner, that there is no cause of action against the OP, hence

claim petition is liable to be rejected, claim petition is barred by the

principle  of  estoppels,  waiver  and  acquiescence,  hence liable  to  be

dismissed, the accident,  if  any, occurred due to the sole negligence

contributed by the driver of other vehicle which was not insured with

the present insurance company, hence answering insurance company

does not have any liability to pay any compensation to the claimant,

that claim petition is baseless, speculative and hence not maintainable

under law, that all the material allegations made in the claim petition

are false and petition is not maintainable either on facts or in law and

under the given circumstances, hence petition is liable to be dismissed

in limine with costs against the answering OP, that respondent seeks

protection  U/s.  147,  149  of  the  M.V.   Act,  that  respondent  further

submits  that  as  per  section  158  (6)  of  M.V.  Act,  1988  it  is  the

mandatory  duty  of  the  concerned  P.S.  to  forward  all  the  relevant
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documents to the concerned insured within 30 days from the date of

information but the concerned P.S. had failed to forward the documents

and not complied with the statutory demand, the answering OP does

not admit the contents of para-3 of the claim petition, hence claimant

is put its strict proof thereof, that with regard to para-8 & 9 of the claim

petition answering OP hereby submits  that  claimant  or  the relevant

official may be issued necessary directive to cause production of the

police report or relevant papers for the claim to be substantiated, that

injury report and other papers may be directed to the petitioner to be

produced for the statement forwarded in para-11, 12 & 13 of the claim

petition  to  be  substantiated,  that  route  permit,  road  permit,

registration  certificate,  valid  and  effective  driving  licence  may  be

directed to be produced by the owner otherwise it shall be presumed

that there is  a statutory violation of  the policy condition and hence

answering OP is not liable to pay any compensation and claim, if any,

is also subject to  the compliance of section 64 VB of the Insurance Act,

that  at  the  time  of  accident  the  permit  was  not  valid  and  driving

licence of the driver was not valid, hence answering OP is not liable to

pay  any  compensation  to  the  claimant,  that  answering  OP  hereby

craves to file additional and amended written statement, if necessary.

Under the aforesaid  circumstances  answering OP prayed before the

Hon’ble Court to dismiss the claim petition with costs infavour of the

answering OP and for  this  act  of  kindness answering OP is  in  duty

bound shall ever pray.
On  receipt  of  the  summon  OP No.6  National  Insurance

Company Limited  had filed  written  statement  through their  learned

counsel.  The main contentions of the written statement submitted by

OP No.6 are as follows:
That all the material allegation made in the claim petition

are  false  and petition  is  not  maintainable  either  on  facts  or  in  law

against the answering OP, hence petition is liable to be dismissed in

limine with costs against answering OP, that so far as statements made

in para-3 is concerned regarding the age of the injured answering OP

denies  the  same  in  view  of  the  facts  that  claimant  had  failed  to

produce  certificate  of  age,  voter  list,  etc  before  this  tribunal  to
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substantiate his claim, that so far as statement made in para-4, 5, 6, 7,

8  &  9  are  concerned  answering  OP  denies  and  said  that  claimant

should produce all the documentary evidence such as address proof,

income  proof,  etc  in  support  of  his  claim  otherwise  answering  OP

denies the same, so far as the statement made in para-10 of the claim

petition answering OP likes to state that claimant have to produce that

he was the passenger of the Magic No.AS-17-B/4195, that so far as the

statement  made  in  para-11,  12  &  13  are  concerned  answering  OP

submits that these are all matters of record and claimant is required to

proof the same with documentary evidence, the accident took place

not due to high speed rash and negligent driving by the driver of Magic

Vehicle bearing registration No.AS-17-B/4195 but because of the fault

and  rash  and negligent  driving  by  the  driver  of  the  winger  vehicle

bearing registration No.AS-16-C/4321 and it was on the wrong side of

the road and same is  insured by OP No.5 but  driver  of  the winger

vehicle contributed cent percent to the accident so answering OP is not

liable to pay any compensation, that answering OP seeks protection

U/s. 147 and 149 of the M.V. Act, that claim petition is bad for non-

joinder and mis-joinder of necessary parties and also this court has no

jurisdiction to entertain this case in its present form, that answering OP

further submits that as per section 134 (c) of M.V. Act, 1988 it is the

mandatory duty of the insured to furnish the particulars of policy, date

time and place  of  accident,  particulars  of  injured  and name of  the

driver and particulars  of  driving licence but  insured /  owner of  Tata

Magic  vehicle  has  not  complied  with  the  statutory  demand,  hence

answering OP No.6 is not liable to pay any compensation and claim

petition is  liable  to  be dismissed against  the answering OP for  non

compliance of statutory demand, that answering OP does not admit

and denies the allegations regarding the manner in which the alleged

accident said to have occurred, that allegations that on 04.10.2015 at

about 5:00 P.M. at Maspara on National Highway No.31 and accident

took  place  involving  the  alleged  Magic  Vehicle  bearing  registration

No.AS-17-B/4195 is  denied by the answering OP,  that answering OP

does not admit and denies that Bilasipara P.S. had registered a case
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vide  Bilasipara  P.S.  Case  No.1315/15  U/s.  279/338  IPC  against  the

driver of the vehicle, hence the claimant may be directed to produce

FIR, Charge Sheet, Police Report, Medical Certificate, Injury Report, etc

in order to prove this case, that amount of compensation as claimed is

highly  excessive  and  exorbitant  and  exaggerated  and  without  any

basis, that answering OP also likes to state that driver of the Tata Magic

did not have valid and effective driving licence to drive the vehicle so

claimant may be directed to produce the driving licnece, that according

to  statute  as  amended  owner  of  the  vehicle  is  liable  to  pay

compensation in case of proof of insurance on the date of accident

insured  is  liable  to  indemnify  the  insurer  subject  to  the  terms  and

conditions of the policy, moreover, the statute does not make insurer

liable to pay any interest, that claimant is also required to proof that

there was violation of any policy condition of the insurance policy by

the  owner  and  driver  of  the  Tata  Magic  Vehicle  failing  which  OP

insurance company is not liable to pay any compensation.  Under the

aforesaid  facts  and  circumstances  answering  OP  prayed  before  the

Hon’ble Court to exonerate him from liability to pay any compensation

to the claimant. 
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17-B/4195 (Tata

Magic)  and  AS-16-C/4321  (Winger)  and  claimant

sustained injury due to the said accident?
2 Whether the offending vehicle was duly insured with

M/s.  New India  Assurance  Co.  Ltd  and M/s.  National

Insurance Company Limited at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF
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ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  instant  case  claimant  side  had  examined  two

witnesses.  OP side did not adduce any evidence.

Heard argument on behalf of both sides.  In addition to

oral  argument  submitted  by  both  sides  both  sides  have  submitted

written argument with a copy to other side.

Evidence laid by claimant side are briefly discussed.

CW-1 Jahirul  Islam claimant in his evidence on affidavit

had  stated  that  he  had  filed  this  claim  petition  for  getting

compensation for injury sustained by him in a motor vehicular accident

which  took  place  on  04.10.2015  resulting  which  he  became

permanently disabled.  He further stated in his evidence on affidavit

that on 04.10.2015 at about 5:00 P.M. while he along with some other

passengers  were  travelling  and  proceeding  towards  Nayahat  from

Bilasipara by a vehicle vide registration No.AS-17-B/4195 (Tata Magic)

and on the way when the said vehicle reached at Maspara on NH-31

the said vehicle met with an accident due to head on collision with

another  vehicle  bearing  registration  No.AS-16-C/4321  (Winger).   He

further stated in his evidence on affidavit that from the beginning of

the  journey  driver  of  the  offending  vehicle  bearing  registration

No.AS17-B/41959 (Tata Magic) driven by its driver in a very high speed

with  rash  and  negligent  manner  although passenger  of  the  vehicle

repeatedly requested him not to do the same but he did not pay any

attention and caused the aforesaid accident due to head on collision

with  another  vehicle  bearing  registration  No.AS-16-C/4321  (Winger).

Accident took place due to high speed rash and negligent driving of the

driver  of  the  offending  vehicle  bearing  registration No.AS-17-B/4195

(Tata Magic).  As a result of the said accident he along with some other

passengers sustained injuries.  
 He further stated in his evidence on affidavit that after the

accident local people along with the police personal of Bilasipara P.S.
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rushed to the place of occurrence and brought him to Civil Hospital,

Dhubri  and  admitted  there  as  a  indoor  patient  due  to  comminuted

fracture of lower 3rd of femora with displacement of fracture fragment.

Due to seriousness of injuries sustained by him doctor of Dhubri Civil

Hospital referred him to GMCH for better treatment but he could not

able to visit GMCH due to financial crisis and took treatment by local

kabiraj and as a result he became permanently disabled. 
 He further stated in his evidence on affidavit that on 09-

10.2015  his  own  brother  Mohar  Ali  had  lodged  an  FIR  before  O/C

Bilasipara  P.S.  and  O/C  Bilasipara  P.S.  had  registered  a  case  vide

Bilasipara P.S. Case No.1315/15 U/s. 279/338 IPC against the driver of

both  the  offending  vehicles  vide  registration  No.AS17-B/4195  (Tata

Magic) and AS-16-c/4321.
He further stated in his evidence on affidavit that at the

time  of  accident  he  was  aged  about  22  years  and  he  earned  his

livelihood by working as a mason and earned Rs. 12,000/- per month

but due to said injury he could not able to earn as earned earlier and

hence  he sustained  financial  loss  and due  to  aforesaid  accident  he

could not able to move freely.  He further stated in his evidence on

affidavit that he had incurred expenditure approximately amounting to

Rs. 20,000/- for his treatment, transportation, attendant charges but

some of the expense vouchers could not be preserved due to mental

tension and anxiety, etc.
He  further  stated  in  his  evidence  on  affidavit  that

offending  vehicle  bearing  registration  No.AS-17-B/4195  was  insured

with M/s. National Insurance Company Limited and the said insurance

policy is valid upto 29.02.2016 and another vehicle vide registration

No.AS-16-C/4321 is insured with M/s. New India Assurance Company

Limited.
He further stated in his evidence on affidavit that he had

filed  this  claim  petition  for  getting  compensation  amounting  Rs.

1,80,000/- for his personal injury including pain and sufferings, medical

expenses, future sufferings, transportation, attendant charges and loss

of earnings, etc.
To  prove  this  case  claimant  side  had  exhibited  some

documents:  Ext-1 is the certified copy of AIR, ext-2 is the original copy
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of Discharge Referral Slip issued by Civil Hospital, Dhubri, ext-3 is the

X-Ray  Report  of  Dhubri  Civil  Hospital,  ext-4  (i)  is  the  cash  memo

amounting  to  Rs.  273/-  and  ext-5  is  the  X-Ray  Plate  and rests  are

advice slips.
Learned  counsel  on  behalf  of  New  India  Assurance

Company Limited had cross examined the said witness and in his cross

examination he had stated that accident occurred on 04.10.2015.  He

further stated in his cross examination that he was a passenger of a

Tata Magic vehicle.  As per his dictation his counsel had prepared his

evidence on affidavit.  He denied in his cross examination that due to

rash and negligent driving of the Tata Magic vehicle the accident took

place.   He  denied  in  his  cross  examination  that  due  to  rash  and

negligent  driving  of  the  winger  vehicle  the  aforesaid  accident  took

place.  He denied in his cross examination that injuries sustained by

him are not related to the present accident.  He further stated in his

cross examination that he is a mason by profession but he had not

submitted any documentary proof that he was a mason.  He further

stated in his cross examination that he had not submitted any income

proof document.  He denied in his cross examination that although he

had  mentioned  in  his  evidence  on  affidavit  that  he  had  spent  Rs.

20,000/- for his medical treatment but he had submitted cash memo

and  vouchers  amounting  Rs.  262/-  only.   Accident  occurred  on

04.10.2015 and insurance policy is valid upto 06.09.2013 as per ext-1

Form No.54 report.  New India Assurance Company is not liable to pay

any compensation as policy of insurance is not covered at the time of

accident.
Learned counsel on behalf of National Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  his  cross

examination  he  had  stated  that  in  ext-1  vehicle  involved  in  the

accident was mentioned as AS-16-C/4321 and name of the driver is

Akhil Boro and name of the owner is Shibnath Brahma and name of the

insurer is New India Assurance Company Limited.  He further stated in

his cross examination that due to head on collision of both the vehicles

the accident took place.  He denied in his cross examination that Tata

Magic vehicle bearing registration No.AS-17-B/4195 is not responsible
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for the said accident.   He denied in his cross examination that Tata

Magic  vehicle  was  driving  rashly  and  negligently  at  the  time  of

accident.   He  denied  in  his  cross  examination  that  he  had  not

submitted  any  injury  report  and  medical  certificate  of  Dhubri  Civil

Hospital in this case.  Ext-5 is under objection.  He denied in his cross

examination that he had sustained only minor injury by falling on hard

surface but not due to RTA.  He denied in his cross examination that he

had  intentionally  did  not  submit  injury  report  from  the  concerned

authority.  He had not submitted any Charge Sheet, Seizure List, MVI

Report in this case.  He denied in his cross examination that winger

vehicle is alone responsible for the said accident.  In ext-2 also two

different inks of two different handwriting were used.  He further stated

in his cross examination that he cannot able to say who issued ext-2

document.
CW-2 Mehar Ali brother of the injured in his evidence on

affidavit had stated that claimant as well as injured of this case named

Jahirul  Islam  is  his  own  brother  who  sustained  injury  in  a  motor

vehicular accident which took place on 04.12.2015.  He further stated

in his evidence on affidavit that on 04.10.2015 at about 5:00 P.M. while

his injured brother along with some other passengers were travelling

and  proceeding  towards  Nayahat  from Bilasipara  by  a  vehicle  vide

registration  No.AS-17-B/4195  (Tata  Magic),  when  the  said  vehicle

reached at Maspara on NH-31 at that time the vehicle met with an

accident  due  to  head  on  collision  with  another  vehicle  bearing

registration No.AS-16-C/4321 (Winger). As a result of the said accident

claimant sustained serious injuries with multiple fracture of both bone

of left leg causing permanent disablement.  He further stated in his

evidence on affidavit that after the accident local people along with the

police personal of Bilasipara P.S. rushed to the place of occurrence and

brought the injured to Civil Hospital, Dhubri and admitted there as a

indoor patient due to comminuted fracture of lower 3rd of femora with

displacement  of  fracture  fragment.   Due  to  seriousness  of  injuries

sustained by the injured doctor of Dhubri  Civil  Hospital  referred the

injured to  GMCH for  better  treatment  but  due to  financial  crisis  he
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could not able to take the injured for better treatment at GMCH for

treatment of his brother and took treatment by local kabiraj and as a

result of which his brother became permanently disabled.
He  further  stated  in  his  evidence  on  affidavit  that  on

09.10.2015 in respect of the aforesaid accident he lodged an FIR before

before O/C Bilasipara P.S. and O/C Bilasipara P.S. had registered a case

vide Bilasipara P.S. Case No.1315/15 U/s. 279/338 IPC.
He further stated in his evidence on affidavit that at the

time of accident his brother (victim) was aged about 22 years and he

earned his livelihood by working as a mason and earned Rs. 12,000/-

per month but due to said injury he could not able to earn as earned

earlier.  As a result of the said accident injured could not move freely. 
Learned  counsel  on  behalf  of  New  India  Assurance

Company Limited had cross examined the said witness and in his cross

examination he had stated that accident occurred on 04.10.2015.  He

further stated in his cross examination that he had not witnessed the

accident.  Injured Jahirul Islam is his own brother.  He denied in his

cross examination as injured Jahirul Islam is his own brother he came to

the court to depose false evidence.  
Learned counsel on behalf of National Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  his  cross

examination he had stated that his brother was a passenger of a Tata

Magic vehicle and he heard from other that due to rash and negligent

driving by the winger vehicle the aforesaid accident took place.  He

further stated in his cross examination that winger vehicle had knocked

down the Tata Magic  vehicle causing the said accident.   He further

stated in his cross examination that he had not submitted copy of FIR

in the court.  He denied in his cross examination that his brother did

not sustain any injury due to RTA but he sustained injury du due to fall

on hard substance.
In  the  instant  case  both  side  had  submitted  written

argument through citations of High Court and Supreme Court.
Learned  counsel  on  behalf  of  claimant  had  submitted

written argument with a copy to other sides.  The main contentions of

written  argument  submitted  by  the  learned  counsel  on  behalf  of

claimant side are as follows:
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That  claimant  Jahirul  Islam  aged  about  26  years  by

profession mason on 04.10.2015 at about 5:00 P.M. while he along with

some  other  passengers  were  travelling  and  proceeding  towards

Nayahat from Bilasipara by a vehicle vide registration No.AS-17-B/4195

(Tata Magic), on the way when the said vehicle reached at Maspara on

NH-31 under Bilasipara P.S. at that time the aforesaid accident took

place due to head on collision with another vehicle bearing registration

No.AS-16-C/4321 (Winger) which was proceeding towards Bilasipara i.e.

opposite direction causing the injury sustained by the claimant in the

said  accident.   As  a  result  of  the  said  accident  claimant  sustained

multiple fracture injuries resulting partial permanent disablement. Soon

after the accident local  people rushed to the place of  accident  and

brought the injured to Civil Hospital, Dhubri and admitted there as a

indoor  patient  and  doctor  of  Dhubri  Civil  Hospital  diagnosed  that

patient was suffering comminuted fracture of lower 3rd of femora with

displacement of fracture fragment.  But due to seriousness of injuries

sustained by the injured doctor of Dhubri  Civil  Hospital  referred the

injured  to  GMCH  for  better  treatment  but  due  to  financial  crisis

claimant could not able to visit GMCH and took treatment by a local

kabiraj.  
 In respect of the aforesaid accident brother of the injured

named  Mohar  Ali  had  lodged  an  FIR  before  O/C  Bilasipara  P.S.  on

09.10.2015  and  O/C  Bilasipara  P.S.  had  registered  a  case  vide

Bilasipara P.S. Case No.1315/15 U/s. 279/338 IPC and investigated the

case and after completion of investigation police had submitted charge

sheet against the driver of the winger vehicle named Sri Akhil  Boro

vide registration No.AS-16-C/4321 (Winger).
As  a  result  of  the  said  accident  claimant  had  filed  the

instant  claim  petition  for  getting  compensation  amounting  Rs.

1,80,000/-.   Injured sustained injuries  in  a motor  vehicular  accident

that contributed to the composite negligence of both of drivers.   In

respect  of  the  same claimant  side  had  cited  a  decision  of  Hon’ble

Supreme Court published in TAC 2015 (2) Page No.677 SC, Khenyei Vs.

New India Assurance Company Limited.  As per the said decision of the

Hon’ble Supreme Court the solvent OP insurance company i.e. National
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Insurance  Company  Limited  is  liable  to  indemnify  the  claim  of  the

claimant, claimant is also entitled to get both pecuniary loss and non-

pecuniary loss respectively.  Pecuniary loss means expenses incurred

by the claimant, medical expenditure, loss of earning profit upto date

of  the  trial,  other  material  loss,  so  far  as  non  pecuniary  damages

Hon’ble Gauhati High Court had issued the guideline for MAC cases by

Lok Adalat para-13.  In the said guideline Hon’ble High Court hold that

in case of comminuted fracture Rs. 40,000/- is to be awarded and para-

40  under  the  head  of  discomfort  and  loss  of  amenities  for  non

scheduled injuries another Rs. 10,000/- is to be awarded.  During trial

claimant himself appeared along with one Mohar Ali i.e. brother of the

claimant  and  adduced  evidence  as  CW-1  and  CW-2  to  prove  the

relevant  documents.   Although  MAC  Cases  are  to  be  tried

simultaneously by the tribunal as a civil court but both the insurance

companies  i.e.  National  Insurance  Company  Limited  and  New  India

Assurance  Company  Limited  contested  the  claim  by  filing  written

statement, taking evasive pleas of denial each and every facts as to

the facts  of  the accident,  as  the injury caused by the claimant,  as

ownership of the offending vehicle, as to the validity coverage, as to

the liability  to  pay compensation,  as  to  the correctness  of  claim of

compensation  as  to  the  fitness  of  the  offending  vehicle  and  speed

burden of rash and negligence on the part of the each vehicles.  As per

rule  of  pleadings  specific  pleas  not  being  written  in  the  written

statement by the Ops only shifted the burden of rash and negligent

and rest of all pleas being shown evasive information thus deemed to

be admitted by the OP.  Further the document like insurance policy and

other relevant document of  the offending vehicle bearing under the

inclusive possession of the Ops.  Burden of prove of those documents

are invalid and did not cover the liability upon the Ops.  Further the

document like insurance policy  and other  relevant  document of  the

offending vehicle being under the exclusive possession of the OP but

non production of those document legal presumption lies against it and

in favour of the claimant. Further on 26.08.2019 learned counsel  of

National Insurance Company Limited had submitted some documents
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stating  that  I/O  concerned had submitted  charge  sheet  against  the

vehicle insured under M/s. New India Assurance Company Limited as

such charge sheeted vehicle is fully liable to indemnify the claim of the

claimant but did not adduce any witness to prove and establish the

rash  and negligent  driving  one  witness  namely  Mohar  Ali  i.e.  PW-2

appeared  before  the  tribunal  and  adduce  evidence  and proved the

relevant  documents  connecting  to  the  said  accident.   From  the

evidence of the claimant side it is proved that accident took place due

to  involvement  as  well  as  head  on  collision  of  two  vehicles  vide

registrationNo.AS-17-B/4196 (Tata Magic) and AS-16-C/4321 (Winger).

So,  victim  sustained  injury  which  was  attributed  of  composite

negligence.  The definition of composite negligence is as follows:
A  person  who  had  suffered  has  not  contributed  to  the

accident  but  the  outcome  of  the  negligence  of  two  or  more  other

person is called composite negligence.
Claimant side had submitted another decision of Gauhati

High  Court  decided  and  published  in  GLT  2012,  Jagadish  Prasad

Agarwala Vs. Upendra Sing & Others.  From the aforesaid case laws,

from the quantum of compensation as such by relying on the decision

of  the  Supreme  Court  decided  in  2015  (2)  TAC  677  SC.   Claimant

prayed before the Hon’ble Court to pass appropriate order by awarding

just and fair compensation in the instant case along with interest from

the date of filing of this case, further direct the solvent OP insurance

company i.e.  National  Insurance  Company Limited  to  indemnify  the

claim of the claimant and after full payment it is right to recover the

same and filing separate case.
Learned  counsel  on  behalf  of  OP  No.5  i.e.  New  India

Assurance Company Limited had submitted written argument in this

case.  The main contentions of the written argument submitted by OP

No.5 are as follows:
That instant case accident occurred on 04.10.2015.  As

per claim petition as well as examination in chief of the claimant it is

mentioned that accident took place on 04.10.2015.  Claimant side had

submitted Form No.54 and same is exhibited by the claimant vide ext-1

wherein it is clearly mentioned that vehicle vide registration No.AS-16-
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C/4321  insured  with  New  India  Assurance  Company  Limited  and

insurance policy is valid upto 06.09.2013.  As per claim petition as well

as  deposition  in  chief  of  the  claimant  accident  took  place  on

04.10.2016 and validity of insurance policy elapsed on 06.09.2013 i.e.

accident occurred outside the policy period of the insurance, hence OP

insurance  company  does  not  have  any  liability  to  pay  any

compensation  to  the  claimant.   To  prove  the  same  OP  side  had

submitted certified true copy of insurance policy issued by Divisional

Manager, New India Assurance Company Limited, Bongaigaon.  Under

the aforesaid facts and circumstances Hon’ble Court may be pleased to

exonerate  New  India  Assurance  Company  Limited  to  pay  any

compensation to the claimant.
Learned  counsel  on  behalf  of  OP  No.6  i.e.  National

Insurance  Company  Limited  had  submitted  written  argument.   The

main contentions of the written argument submitted by OP insurance

company are as follows:
That  above  case  is  not  filed  under  the  category  of

composite  negligence,  the  ruling  of  Hon’ble  Supreme  Court  as

submitted by the claimant side is not applicable in this case and this

ruling submitted by the claimant is filed in order to mislead the court.

That in the case of composite negligence two drivers and vehicles may

be  joint  tort-feasor  and  accident  occurred  due  to  fault  of  both  the

vehicles and tribunal is to apportion the liability of the compensation

amount but  in  the instant  case the accident  took  place  due to the

complete  fault  and  rash  and negligent  driving  by  the  driver  of  the

winger vehicle bearing registration No.AS-16-C/4321 and same is also

very  clear  from the  evidence  of  the  claimant  himself.   As  per  the

evidence adduced by the claimant it is crystal clear that accident took

place  due  to  the  cent  percent  contribution,  fault  and  negligence

contributed  by  the  driver  Akhil  Boro,  driver  of  the  winger  vehicle

bearing registration No.AS-16-C/4321.  That Form No.54, FIR, Bilasipara

P.S.  registered  a  case  No.1315/15  against  the  driver  of  the  winger

vehicle  i.e.  AS-16-C/4321  and  after  completion  of  investigation

Bilasipara P.S. had submitted charge sheet against Akhil Boro driver of

winger  vehicle  No.AS-16-C/4321.   As  driver  of  the  said  vehicle
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contributed cent percent to the cause of accident so written argument

submitted by the claimant and ruling submitted by the counsel of the

claimant side is not at all applicable in this case and it is not a case of

composite negligence but it is a case of contributed negligence of one

vehicle i.e. winger vehicle bearing registration No.AS-16-C/4321.
Learned counsel on behalf of OP No.6 National Insurance

Company Limited in his written argument has submitted that from the

certified copy of charge sheet reveals that police after investigation of

the case had submitted charge sheet against the driver of the winger

vehicle and so the accident took place due to the complete fault of

driver of the winger vehicle bearing registration No.AS-16-C/4321.  
 Learned counsel on behalf of OP No.6 further submitted in

their written argument that from the evidence it is crystal clear that

accident took place due to cent percent fault and rash and negligent

driving by the driver of the winger vehicle bearing registration No.AS-

16-C/4321 and police after completion of investigation had submitted

charge  sheet  against  the  driver  of  the  winger  vehicle  bearing

registration No.AS-16-C/4321 named Akhil Boro, so owner, driver and

insurer of the winger vehicle bearing registration No.AS-16-C/4321 are

liable to pay whole compensation.  
Learned  counsel  on  behalf  of  OP  No.6  concluded  his

argument as  winger  vehicle  bearing registration  No.AS-16-C/4321 is

alone responsible for the aforesaid accident so OP insurance company

i.e. insurer of Tata Magic vehicle bearing registration No.AS-17-B/4195

may be exonerated from the liability to pay any compensation to the

claimant.
I have perused the evidence adduced by the claimant side

minutely.   In  the  instant  case  claimant  side  had  examined  two

witnesses namely CW-1 Md. Jahirul Islam i.e. claimant himself and CW-

2  i.e.  Mohar  Ali  i.e.  brother  of  the  claimant.   Claimant  side  had

exhibited some documents and submitted the same in the court.  As

per ext-1 i.e. Accident Information Report alleged accident took place

on 04.10.2015 at about 5:00 P.M. and name of the injured is Md. Jahirul

Islam and registration number of the offending vehicle is AS-16-C/4321

and driver of the offending vehicle is Akhil Boro i.e. OP No.3.  Claimant
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side  had  exhibited  discharge  slip  vide  ext-2  issued  by  Dhubri  Civil

Hospital.   As  per  discharge  slip  claimant  named  Jahirul  Islam  was

admitted in the Dhubri Civil Hospital as a indoor patient on 04.10.2015

and  discharged  from  hospital  on  06.10.2015.   Later  claimant  was

referred to GMCH for better treatment. 
Claimant side had exhibited X-Ray Report vide ext-3.  As

per  ext-3  claimant  named  Jahirul  Islam  had  suffered  comminuted

fracture  noted  lower  3rd of  femora  with  displacement  of  fracture

fragment.   Due  to  seriousness  of  injuries  sustained  by  the  injured

doctor of Dhubri Civil Hospital referred the injured for better treatment

at GMCH but due to financial  crisis  claimant  could not able to  visit

GMCH and took treatment by local kabiraj.
Claimant side had submitted one cash memo regarding

purchase  of  medicines  in  connection  with  his  treatment  vide  ext-4

amounting  to  Rs.  172/-  and  ext-4  is  the  laboratory  and  radiology

receipt.  Claimant side had submitted some x-ray plates in support of

his injury.
Learned  counsel  on  behalf  of  OP  No.5  i.e.  New  India

Assurance  Company  Limited  had  submitted  written  argument  and

submitted  certified  copy  of  insurance  policy  issued  by  New  India

Assurance Company Limited.  As per certified copy of insurance policy

issued by New India Assurance Company Limited the aforesaid Tata

Winger  vehicle  is  owned  by  Shibnath  Brahma  i.e.  OP  No.2  and

aforesaid vehicle is insured with New India Assurance Company Limited

and validity period of the insurance is with effect from 07.09.2012 to

06.09.2013.  As accident took place on 04.10.2015 so on the date of

accident  the aforesaid winger  vehicle is  not  covered with  insurance

policy.   As insurance policy lapsed on 06.09.2013 but accident took

place on 04.10.2015 so on the date of accident the aforesaid winger

vehicle is not insured with New India Assurance Company Limited.
Learned counsel  on  behalf  of  OP No.5  in  course  of  his

argument has submitted that it is crystal clear from Form No.54 Report

which  is  exhibited  in  this  case  as  ext-1  registration  number  of  the

offending vehicle is AS-16-C/4321 and insurance policy is valid upto

06.09.2013.  As accident took place on 04.10.2015 so on the date of
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the accident validity of insurance policy lapsed and accident occurred

outside the policy period, hence OP insurance company does not have

any liability to pay any compensation to the claimant.
Learned counsel  on  behalf  of  OP No.6  in  course  of  his

argument has submitted that Form No.54 Report as well as evidence

adduced by the claimant, it is crystal clear that vehicle involved in the

accident was AS-16-C/4321 (winger vehicle) and name of the driver is

Akhil Boro and name of the owner is Shibnath Brahma and name of the

insurer is New India Assurance Company Limited.  The aforesaid winger

vehicle  is  not  insured  with  National  Insurance  Company  Limited  so

National  Insurance  Company  Limited  is  not  liable  to  pay  any

compensation to the claimant.  Moreover, from the certified copy of

charge sheet as well as report it is crystal clear t hat accident took

place due to complete fault of the driver of the winger vehicle which is

insured  with  New  India  Assurance  Company  Limited,  so  New  India

Assurance Company Limited is not liable to pay any compensation to

the claimant.  From the evidence it is clear that accident took place

due to cent percent fault and rash and negligent driving by the driver

of the winger vehicle and police had submitted charge sheet against

the driver of  the winger vehicle for which driver and insurer of  the

winger vehicle is liable to pay compensation.  Although charge sheet is

not  exhibited  in  this  case  as  OP  insurance  company  had  failed  to

examine I/O to prove the charge sheet.  As certified copy of charge

sheet is a public document, court can take judicial notice in respect of

the said charge sheet.
Learned  counsel  on  behalf  of  OP  No.6  concluded  his

argument  that  aforesaid  accident  did  not  take  place  due  to

contributory negligence of both the vehicles.  As per evidence and also

document it is clear that said winger vehicle is alone responsible for

the aforesaid accident.  So, citations submitted by the learned counsel

on behalf of claimant side published in 2015 (2) TAC 677 SC, Khenyei

Vs. New India Assurance Company Limited & Others is not applicable in

this case.  In the aforesaid accident both the drivers of the offending

vehicle are not jointly and severally liable to pay compensation.  So,
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citation submitted by learned counsel on behalf of claimant vide GLT 51

(Guwahati) 2012 SC 208 is not applicable in this case.
As per Form No.54 Report the alleged accident took place

on 04.10.2015 at about 5:00 P.M. at Maspara on NH-31 and registration

number of the offending vehicle is AS-16-C/4321 (winger vehicle) and

owner of the offending vehicle is Shibnath Brahma i.e. OP No.2 and

driver  of  the  offending  vehicle  is  Akhil  Boro  i.e.  OP  No.3  and  the

offending vehicle in question was insured with New India Assurance

Company Limited.  As per Form No.54 Report insurance policy is valid

upto 06.09.2013.  As accident took place on 04.10.2015 so on the date

of the accident the vehicle in question was not insured with New India

Assurance Company Limited as insurance policy lapsed by on the date

of the accident.
OP insurance  company  had submitted  certified  copy of

policy document.  As per certified copy of policy document aforesaid

vehicle  is  insured  with  New  India  Assurance  Company  Limited  and

validity period of insurance is 07.09.2012 to 06.09.2013 so on the date

of the accident insurance policy was not valid. 
As per evidence adduced by the claimant side vide CW-1

i.e. claimant himself in his evidence had mentioned that on 04.10.2015

at about 5:00 P.M. while he along with other passengers were travelling

and  proceeding  towards  Nayahat  from  Bilsipara  by  a  vehicle  vide

registration No.AS-17-B/4195 (Tata Magic) and when the said vehicle

reached Maspara on NH-31 the said vehicle met with an accident due

to head on collision with another vehicle vide registration No.AS-16-

C/4321.   As  accident  took  place  due  to  sole  negligence  of  vehicle

No.AS-16-C/4321, driver of  the winger  vehicle  which is  insured with

National  Insurance  Company  Limited.   On  the  date  of  the  accident

insurance policy was not valid so owner of the winger vehicle is liable

to pay compensation to the claimant.   As OP side did not challenge

that  they  are  not  the owner  and driver  of  the said  winger  vehicle.

Owner  of  the  winger  vehicle  is  liable  to  pay  compensation  to  the

claimant. 
In  the  instant  case  claimant  side  had  examined  two

witnesses  CW-1  Jahirul  Islam i.e.  claimant  himself  and  CW-2  is  the
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brother of the claimant named Mohar Ali.  OP side did not adduce any

evidence.  
Heard argument on behalf of both sides.  In addition to

oral  argument  submitted  by  both  sides,  both  sides  had  submitted

written argument with a copy to other sides.  
 To  prove  this  case  claimant  side  had  exhibited  some

documents.  Ext-1 is the Accident Information Report.  As per Accident

Information  Report  issued  by  Officer  in  Charge,  Bilasipara  P.S.

registration number of the offending vehicle is AS-16-C/4321 and date

of accident was on 04.10.2015 and owner of the offending vehicle is

Shibnath Brahma i.e. OP No.2 and OP No.3 Akhil Boro is the driver of

the offending vehicle.  As per Accident Information Report vehicle in

question was insured with New India Assurance Company Limited and

insurance policy is valid upto 06.09.2013.  As accident took place on

04.10.2015 so on the date of the accident insurance policy in respect

of the offending vehicle is not valid.  As vehicle in question was not

insured at the time of accident so owner of the vehicle is liable to pay

compensation to the claimant.
Although claimant side had submitted written argument

and submitted some decision of High Courts and Supreme Court and

had mentioned that accident took place due to contributory negligence

of  both  the  vehicles  i.e.  winger  vehicle  and  Tata  Magic  Vehicle  so

insurer of both the vehicles are equally liable to pay compensation.  In

support of his contention claimant side had submitted a decision of

Hon’ble  Supreme Court  decided  in  2015 (2)  TAC 677.   As  per  said

citation in case of composite negligence – joint tort-feasor – liability –

right  of  claimant  to  recover  compensation  –  claimant  is  entitled  to

show  both  or  any  of  the  tort-feasor  and  recover  the  entire

compensation – as liability of joint tort-feasor being joint and several –

apportionment of compensation between two joint tort-feasors vis-à-vis

claimant not permissible – claimant can recover above whole damages

from any one – in case of joint tort-feasors it is open to the court to

determine  entire  extend  of  composite  compensation  of  drivers  –

however  determination  of  extent  of  negligence  between  joint  tort-

feasors being only for the purpose of their entire liability so that one
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may recover same from after making whole payment from claimant –

one  joint  tort-feasor  can  recover  amount  from  other  in  executive

proceeding. When other joint tort-feasor not impleaded joint tort-feasor

should  be  liable  to  sue  other  joint  tort-feasor  in  the  independent

proceeding after passing a decree or award.
As  per  claimant  as  both  the  vehicles  are  equally

responsible  for  the  aforesaid  accident  so  claimant  can  recover  the

entire compensation amount from any of the joint tort-feasor. 
New  India  Assurance  Company  Limited  in  his  written

argument  had  mentioned  that  as  per  Form  No.54  Report  which  is

exhibited by the claimant himself as ext-1 it is clearly mentioned that

insurance policy of winger vehicle vide registration No.AS-16-C/4321 is

valid  upto  06.09.2013.   As  accident  took  place  on  04.10.2015  so

validity  of  insurance  policy  lapsed  on  06.09.2013.   So,  New  India

Assurance Company Limited insurer of the winger vehicle in his written

argument  had  mentioned  that  claimant  filed  this  case  for  getting

compensation against the driver and insurer of the winger and driver,

owner and insurer of the Tata Magic vehicle bearing registration No.AS-

17-B/4195.
National  Insurance  Company  Limited  appeared  and

contested  this  case  and  in  their  written  statement  it  is  clearly

mentioned that accident took place due to head on collision between

two vehicles.  Although claimant had failed to exhibit charge sheet but

OP insurance company had submitted certified copy of charge sheet

vide petition No.1268/19.  As charge sheet is a public document court

can take judicial notice in respect of the charge sheet although charge

sheet was not exhibited in this case.  As per said charge sheet police

after completion of investigation had submitted charge sheet against

the driver of t he winger vehicle bearing registration No.AS-16-C/4321.

So, from the evidence it is very clear that accident took place due to

cent percent fault and rash and negligent driving by the driver of the

winger vehicle bearing registration No.AS-16-C/4321 and police after

due investigation had submitted charge sheet against the driver of the

winger  vehicle  No.AS-16-C/4321.   Although  charge  sheet  was  not

exhibited but same was a certified copy and court can take judicial
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notice in respect  of  the said  charge sheet.   OP insurance company

prayed  before  the  Hon’ble  Court  to  exonerate  National  Insurance

Company Limited,  insurer  of  Tata  Magic  vehicle  bearing registration

No.AS-17-B/4195  from  liability  to  pay  any  compensation  to  the

claimant.
As per Form No.54 Report which is exhibited in this case

by the claimant himself vide ext-1 registration number of the offending

vehicle is AS-16-C/4321 (winger vehicle) and vehicle in question was

insured  with  New  India  Assurance  Company  Limited  and  insurance

policy is valid upto 06.09.2013.  As accident took place on 04.10.2015

so insurer of the winger vehicle is not liable to pay any compensation

to the claimant as on the date of the accident vehicle was not insured

with New India Assurance Company Limited.
So, after considering entire aspect and evidence on record

and perusal  of  exhibited  documents  I  am of  opinion  that  aforesaid

accident did not take place due to composite negligence of both the

vehicles  but  winger  vehicle  bearing  registration  No.AS-16-C/4321  is

alone liable to pay compensation as on the date of the accident said

winger vehicle was not  insured with New India Assurance Company

Limited  as  insurance  policy  lapsed  on  the  date  of  the  accident  so

owner of the vehicle No.AS-16-C/4321 is liable to pay compensation to

the claimant.
So,  I  am  opinion  that  claimant  is  entitled  to  get  the

following compensation:
As per discharge slip issued by Dhubri Civil Hospital which

is exhibited in  this  case as ext-2  claimant  named Jahirul  Islam was

admitted at Dhubri Civil Hospital on 04.10.2015 and discharged from

hospital  on 06.10.2015.   Claimant  was  referred  to  GMCH for  better

treatment but due to financial  crisis claimant did not visit  Guwahati

and treated by a local  kabiraj.   Claimant  side had submitted X-Ray

Report issued by Dhubri Civil Hospital vide ext-3.  As per X-Ray Report

claimant had sustained comminuted fracture lower third of femora with

displacement  of  fracture  fragment.   Due  to  seriousness  of  injuries

doctor of Dhubri Civil Hospital referred the injured to GMCH for better

treatment.  As claimant had sustained comminuted fracture due to the
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aforesaid accident so claimant is entitled to get Rs. 40,000/- under the

head of pain and sufferings.
Claimant side had exhibited some medical receipts and X-

Ray plates. As per ext-4 claimant had purchased medicines amounting

to  Rs.  172/-.  Claimant  side  had  failed  to  submit  any  other  money

receipt  regarding purchase of  medicines in  respect  of  the aforesaid

accidental injury.  So, claimant is entitled to get Rs. 172/- under the

head of medical vouchers submitted by money receipt.
As per claim petition claimant was a mason and monthly

income was Rs.  12,000/-  but in  support  of his income claimant had

failed to produce or submit any income proof document to prove that

monthly income of the claimant / injured was Rs. 12,000/-.  As claimant

had  suffered  comminuted  fracture  of  lower  third  of  femora  with

displacement of fracture fragment as per X-Ray Report so claimant is

entitled to get Rs. 5,000/- under the head of loss of income due to the

aforesaid accident.  So, in total, claimant is entitled to get Rs. 40,000/-

under  the  head  of  pain  and  sufferings  and  medical  expenditure

submitted by voucher amounting Rs. 172/- and Rs. 5,000/- under the

head of loss of income totaling Rs. 45,172/-.
Accordingly,  I  direct  owner  of  the  offending  vehicle

bearing  registration  No.AS-16-C/4321  winger  vehicle  i.e.  Shibnath

Brahma to pay compensation amounting to Rs. 45,172/- along with 8%

interest from the date of institution of this case till realisation within 60

days  from the  date of  passing this  order.   This  case  is  accordingly

disposed of.

        Given under my hand and seal of this court this 30th day of July,

2020

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

 MAC Case No.183/2016

Claimant’s witness : CW-1 Md. Johirul Islam

  CW-2 Mahor Ali

 Exhibits 

Ext-1 Certified copy of AIR in Form No.54

Ext-2 Discharge Slip of Dhubri Civil Hospital

Ext-3 X-Ray Report

Ext-4 & 4 (1) Cash Memos

Ext-5 X-Ray Plate

   Member: MACT: Dhubri. 


