
C.R. Case No. 04 of 2020

     IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE ::::::::::::; DHUBRI

                            Present :- Shri Biprajit Roy, AJS
      Addl. Sessions Judge

      Dhubri.                           

   CRIMINAL REVISION NO. 4 OF 2020

          Motior Rahman........Revision Petitioner.
               
     Vs

                             Fatija Begum ...........Opp. Party.

For the Revisionist:- Ekram Hussain, Learned Advocate.

For the Respondent:-Mostafa Ali Ahmed, Learned Advocate.

Date of Hearing :-  22.01.2021.

Date of Judgment:-04.02.2021.

J U D G M E N T

1.       This  is a petition u/s 397 Cr.P.C filed by the revision petitioner Motior 

Rahman challenging the order dated 4.1.20 passed by the learned JMFC Dhubri 

ordering issuance of search warrant for recovery of some articles in connection with 

C.R.  Case  No.3004/2018  (corresponding to  GR No.1654/2020)  u/s  379/269/341 

I.P.C.

2.      The  revision  petitioner  has  filed  the  instant  revision  petition  on  being 

aggreieved by the impugned order on the following grounds:

i) That the learned trial Court  below has erred both in law and fact  while 

passing the impugned order. 

ii) That the learned Court below did not apply judicial mind and whimsically 

passed the impugned order. 

iii) That the impugned order is irregular, improper and unjustified and the same 

is liable  to be set aside.

iv)     That the impugned order suffers from serious infirmity and liable to be set 

aside.
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iv) That  the  learned  court  below  ought  to  have  passed  the  order  after 

examining the evidence of both the parties but the same was not done and the 

order was passed illegally.

vi)      That the learned court below examined the complainant u/s 200 of Cr.P.C 

and her witnesses u/s 202 Cr.P.C and thereafter passed the impugned order inspite 

of fact that their statements are contradictory.

Vii)      That the averments made by the complainant's witnesses show that the 

dispute is purely civil in nature and therefore issuance of search warrant was illegal.

3.      I have perused the original case record of CR No.3004/18 and heard learned 

counsel of both sides.

4.      From perusal  of  the  impugned order  dated  4.1.20,  it  appears  that  the 

complainant  filed  a  prayer  for  issuance  of  search  warrant  in  a  case  in  which 

cognizance was taken by the learned trial court u/s 406 IPC. The learned trial court 

taking  into  consideration  the  materials  available  in  the  case  record  and  the 

statement  of  the  complainant  and  the  witnesses,  after  discussing  the  relevant 

provisions of law, passed the impugned order directing issuance of search warrant 

for recovery of the rest of the articles except the motor cycle as there was dispute 

regarding ownership of the motor cycle.

5.       The  learned  trial  observed  that  “from reading  of  the  contents  of  the 

complaint petition and upon perusal of the materials available on record, it appears 

that the complainant apprehends that if search warrant is not issued in the instant 

case, the accused person will sell or destroy the property specified in the complaint 

petition which are presently in possession of the accused persons.”

6.       Thereafter, the learned trial court taking into consideration the provision 

section  94  of  Cr.P.C and  also  taking  into  consideration  the  definition  of  stolen 

property as defined u/s 410 IPC arrived at a conclusion that the property should be 

preserved in its present state until disposal of the case and accordingly ordered 

issuance of search warrant for recovery of the said articles except the motor cycle 
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and directed the O/C of Golakganj P.S to execute the search warrant.

7.     I have perused the complaint filed by the complainant. From perusal of the 

complaint petition filed by the complainant Fatija Begum, it appears  that she got 

married with the accused No.1 Motior Rahman on 11.3.18 as per Muslim Personal 

Law  by  executing  a  Kabin-Nama.  In  Para-3  of  the  complaint  petition,  the 

complainant stated as follows:

 “That, at the time of marriage i.e dated 11.3.2018 the complainant father 

and her other relatives was given the following articles to the accused No.1 which 

was demanded by the accused No.1.”

8. From the contents of the Para-3 of the complaint petition, it is apparently 

clear that the plea of the complainant was that the listed articles were demanded 

by the accused No.1 and accordingly  her father and other relatives gave those 

articles  as  demanded by  the accused  No.1.  Thereafter,  the  complainant  further 

alleged that after few months, the accused/husband tortured her demanding dowry 

amounting to Rs.2 Lac and thus dispute cropped up in between the husband and 

wife.  It  is  also  stated  that  on  22.4.18,  the  father  of  the  complainant  paid 

Rs.50,000/- to the accused/husband as dowry. From the complaint petition, it also 

appears  that  the  complainant  lodged  an FIR against  the  accused/husband and 

Golakganj P.S. Case No.764/18 (corresponding GR Case No.3394/16) u/s498-A/120-

B/323 I.P.C read with section 4 of D.P. Act and section 9 of Immoral Traffick (P) Act 

was registered and the same was under investigation at the time of filing of the 

complaint. The complainant alleged that on 12.6.18, she was tortured physically by 

the accused persons and driven out from the matrimonial  house. Thereafter, on 

two occasions,  she sent  her  witnesses to bring  back the listed  articles  but  the 

accused persons refused to return those articles and threatened her witnesses. The 

complainant  alleged  that  the  accused  No.1  along  with  other  accused  persons 

intentionally cheated her and dishonestly misappropriated the listed articles. On the 

basis of this complaint, cognizance was taken by the learned trial Court u/s 406 of 

I.P.C against the accused person.
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9. Thereafter, the complainant was examined u/s 200 Cr.P.C. In her statement, 

the complainant stated that the accused persons drove her out from the house 

keeping the articles which were given in her marriage and therefore, she has filed 

this case for recovery of the articles.

10. The complainant side adduced two witnesses who were examined u/s  202 

Cr.P.C.  In  his  statement,  the  CW-1 Rahman Ali  Sk  stated  that  on  11.3.18,  the 

complainant  got  married  with  the  accused  and  the  family  members  of  the 

complainant  gifted  one  motor  cycle  along  with  other  household  articles  like 

furnitures etc., a list was prepared at that time and the accused had received the 

same. He also stated that he tried to settle the matter but failed. Thereafter, he 

asked the accused to return the articles to the complainant but he failed to do so. 

CW-2 Hasen Ali Sk in his statement stated that the complainant got married with 

the accused on 11.3.18 and at the time of marriage, the family members of the 

complainant gifted some articles to the accused and he was present till end of the 

marriage. He also stated that later on dispute cropped up and the matter could not 

be settled. He also asked the accused to return the articles to the complainant but 

the accused refused to do so.

11.  It is pertinent to mention here that after examining the complainant and 

her witnesses, the learned JMFC vide order dated 1.11.18 while taking cognizance 

observed that  as  the  listed  articles  are not  perishable in  nature,  there was no 

urgency  to  dispose  of  the  petition  No.5898  (u/s97  of  Cr.P.C)  at  that  stage. 

Thereafter, on1.4.20, the impugned order was passed by the learned trial court.

12. Now from the materials as discussed above, it appears that the complainant 

in  her  complaint  petition stated  that  the  listed  articles  were  demanded by  the 

accused No.1 and as per demand those were given to the accused by her father 

and relatives to the accused No.1.
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13. Section 2 of Dowry Prohibition Act defines dowry  as follows:

 “In this act, 'dowry' means any property or valuable security given or agreed 

to be given either directly or indirectly:

 a. by one party to a marriage to the other party to the marriage or

 b. By the parents of either party to a marriage or by any other person, to 

either party to the marriage or to any other person, at or before or any time after 

the marriage in connection with the marriage of said parties but does not include 

dower or mahr in the case of persons to whom the Muslim Personal Law (Shariat) 

applies.

 Explanation-II: The expression 'valuable security has the same meaning as 

in Sec.30 of the Indian Penal Code (45 of 1860)”

14. Section 3 of the said Act provides for penalty for giving and taking dowry as 

follows:

 Penalty for giving  or taking dowry:-

 “(1) If any person, after the commencement of this Act gives or takes or 

abets the giving or taking of dowry, he shall be punishable with imprisonment for a 

term  which shall not be less than five years, and with fine which shall not be less 

than  fifteen  thousand  rupees  or  the  amount  of  the  valuable  of  such  dowry 

whichever is more;

 Provided  that  the  Court  may,  for  adequate  and  special  reasons  to  be 

recorded in the judgment, impose a sentence of imprisonment for a term of less 

than five years.”

15. According to sub-section (2) of section 3 of Dowry Prohibition Act, nothing 

in sub-section (1) shall apply to or, in relation to presents which are given at the 

time of marriage to the bride without any demand having been made in that behalf 

and presents which are given at the time of marriage to the bridegroom without 

any demand having been made in that behalf.

16. Therefore, from the above provisions of law, it is clear that the presents 

which are given to the bride and bridegroom at the time of marriage without any 

demand are excluded from the definition of dowry.
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17. In the instant  case,  in Para-3 of the complaint  petition,  the complainant 

herself  stated that the listed articles  were demanded by the accused No.1 and 

therefore, those articles given within the purview of dowry and those are not the 

articles given to the bride by her parents and relatives  for her personal use at the 

time of marriage.

18. In the course of hearing, learned counsel appearing on behalf of the O.P 

submitted that the learned trial Court has rightly passed the order for recovery of 

the stridhan articles of the bride and the revision petition is liable to be dismissed.

19. It is pertinent to mention here that the learned trial Court in the impugned 

order nowhere used the term stridhan.  

20. The Hon'ble Supreme Court in Smti.Rashmi Kumar Vs Mahesh Kumar Bhada 

reported in (1997)2 SCC 397 observed that the properties gifted to the bride before 

her  marriage,  at  the  time  of  marriage  or  at  the  time  of  giving  farewell  and 

thereafter are her stridhan properties, it is her absolute property with all rights to 

dispose  at  her  own  pleasure.  The  husband  has  no  control  over  her  stridhan 

property. The husband may use it during the time of his distress but nonetheless, 

he has moral  obligation to restore the same or its  value to  his wife.  Therefore 

stridhan property does not become a joint property of the wife and husband and 

the husband has no title or  independent  dominion over  the  property as owner 

thereof.

21. In  the  said  decision,  the  Hon'ble  Supreme  Court  observed  that  if  the 

husband refuses to return back those properties which are designated as stridhan 

properties  and  keeps  them  with  him,  he  commits  the  offence  of  criminal 

misappropriation of property.

22. In the instant case, the complainant in her complaint petition as discussed 

already nowhere mentioned that the listed articles were given to her parents by her 

and family members  for her personal use rather those were given to the accused 

as per his demand and therefore those articles are to be considered as dowry. In 

her statement u/s200 Cr.P.C, the complainant did not utter a single word that there 

is imminent danger of those articles being sold or destroyed  by  the  accused. She
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 simply stated that she was driven out of the house by keeping the said articles. 

From the materials available in the case record and the complaint petition, it is clear 

that  the  husband/accused  is  already  facing  a  criminal  case  under  the  Dowry 

Prohibition  Act   along  with  other  provisions  of  I.P.C  vide  Golakganj  P.S.  Case 

No.764/18.  At the same time, the witnesses of the complainant  went  one step 

ahead of the complainant  and stated that the listed articles were gifted to the 

accused  by  the  parents  and  family  members  of  the  complainant.   They  also 

remained totally silent that the accused had threatened to dispose or destroy those 

articles. 

23. For issuance of a search warrant, the Court must be satisfied that some 

articles were entrusted to the accused and the accused criminally misappropriated 

the articles and those are in imminent danger of being sold or destroyed by the 

accused. If this conditions are  fulfilled only then the Court can issue a search 

warrant for recovery of the said articles.

24. In  the  instant  case,  it  appears  that  the  learned  trial  Court  taking  into 

consideration the contradictory materials available in the case record arrived at a 

conclusion that it has become necessary to preserve the properties without  there 

being any averment  made by the complainant  or  any  other  witnesses  that  the 

properties are in imminent danger being destroyed or sold, passed the impugned 

order directing the issuance of search warrant for recovery of the said articles with 

the help of police.

25. Therefore, from the discussion made above, it is clear that the learned trial 

Court wrongly passed the order without there being sufficient material to arrive at a 

conclusion that the articles were the absolute property of the complainant, that 

those were entrusted to the accused and that the articles are in imminent danger of 

being sold or destroyed by the accused.

26. As discussed already,  it  is  also pertinent  to mention that  the accused is 

already facing a criminal case for demanding and receiving dowry and as per the 

provisions of Law, the I.O/Dowry Prohibition Officer is competent to take all steps 

under  the existing law. Therefore,  there was no urgency  of  issuance  of search 

warrant and at the same time there was no valid ground also for issuance of the 
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same.

27. Accordingly, the order dated 04.01.2020 which suffers from error is liable to 

be set aside and the same is accordingly set aside. The revision petition is allowed 

on contest.

 Send back the LCR with a copy of this judgment and order.    

          Given under my hand and seal of this court on this 4th day of February 2021.

Dictated & corrected by me                                                     Shri B. Roy, AJS

                                                                              Addl. Sessions Judge

                                                                                      Dhubri

 Addl. Sessions Judge,Dhubri
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