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J U D G M E N T  

 
 Md. Sohidur Rahman vide an ejahar dated 04-12-

2003 states before the Bilasipara Police Station that accused 
Kobat Hussain sold out an area of land measuring 1 ½ Bigha to 
his uncle Md. Abdul Hamid vide a registered deed. Accordingly 
they have been possessing the said land since last 25 years. It is 
stated that on 04-12-2003 at about 7:30 a.m. while his brother Ali 
Akbor was ploughing the aforesaid land, the accused persons 
named above armed with knife, dagger, Axe, fallah, Holonga, 
lathi with a view to kill Ali Akbar entered into the said land and 
thereafter gheroad Ali Akbar  and Abdul Hamid and attacked 
them. As a result of which, both the persons sustained injuries on 
their persons. It is further stated that while they were bringing the 
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aforesaid injured persons to hospital, the accused persons also 
assaulted his brother Sultan Ali, Abdul Motin and Mojer Ali and 
they were also sustained injuries. Thus the occasion of filing of 
the ejahar.   

 
2.  The Bilasipara Police Station on registration of a case 
took up the investigation and at the conclusion of the 
investigation laid the charge sheet against the accused persons 
under section 447/341/323/302 I.P.C.  
 
3.  It needs to be mentioned here that at the very outset 
charge sheet was submitted against the accused persons 
namely Md. Soleman Ali, Md. Sanowar Hussain and Md. 
Monowar Hussain and accordingly charges framed against them. 
Subsequently, the accused Sorhab Ali and Kobad Hussain were 
added as the accused by this Court  and accordingly, charges 
framed against all the accused persons under section 447/34 
I.P.C, 323/34 I.P.C, 324/34 I.P.C and 302/34 I.P.C. The charge 
so framed were read over, explained and interpreted to the 
accused persons to which they pleaded not guilty. 
 
4.  During the continuance of the trial accused Md. 
Kobad Hussain died and as such case was filed against him. 
Therefore, trial of this case proceeded against the accused 
persons namely  Md. Soleman Ali (Hussain), Md. Sonowar 
Hussain, Md. Monowar Hussain and Md. Sorhab  Ali. 
 
5.  During trial the prosecution side after examining 
altogether 13 (thirteen) P.Ws closed their side. Statement of the 
accused were recorded. I heard arguments of the case from both 
the parties. 
  
6.  Now, the point for determination in this case will be 
as to whether the evidences surfaced during trial  would justify 
the conviction of the accused persons under the offences 
charged of? 
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DECISIONS AND REASONS THEREON  
 

6.  Here in this case the accused persons have faced 
the trial under the offences of 447/34 I.P.C, 323/34 I.P.C, 324/34 
I.P.C and 302/34 I.P.C. 
 

7.  From the documentary evidence exhibited during trial 
under Ext-2, Ext-4 and Ext-6, it is revealed that persons namely 
Ali Akbor died during the alleged incident. The deceased 
sustained head injuries and persons namely Md.  Mojer Ali, Md. 
Sultan Ali, Md. Abdul Hamid and  Md. Abdul Motin sustained 
injuries. 
 

8.  So, now it is to be ascertained as to whether the 
accused persons in furtherance of their common intention 
entered into the land of one Md. Abdul Hamid and assaulted Ali 
Akbar and the persons as indicated above, whereby Ali Akbor 
died and the remaining persons sustained injuries in question. 
  
9.  To address the aforesaid question we have to travel 
through the entire evidences on record.  
 
10.  Now I propose to discuss the evidences on record 
one after another. 
 
11.  P.W-1 Md. Sahidur Rahman during examination-in-
chief states that the incident took place on 04-12-2003 at about 
7:30 A.M. His his elder brother Abdul Hamid purchased an area 
of land measuring 1 ½ bigha from Kobat Hussain 20 to 25 years 
back. Since  then his elder brother was possessing the aforesaid 
lands. On the date of incident, Abdul Hamid and his son Ali 
Akbar went to plough the said land. Then Kobat Hussain, 
Sorhab, Sanowar, Soleman, Monowar, Barek and Sabder armed 
with lathi, fala, dagger came and gheroad Ali Akbar and Abdul 
Hamid and started to assault. At that time, he (P.W-1) was 
standing nearing to a shop. Hearing the cries, he, Sorhab, Sultan 
Ali, Mazed Ali and Abdul Motin came to the scene. They saw the 
marpit. At that time, Ali Akbor was lying on the ground, then 
Kobat Hussain asked to assault them also. Then the accused 
persons also assaulted Sorhab, Sultan Mazed and Motin. 
Thereafter, the injured were shifted to police station. From the 
police station, injured alongwith Ali Akbar were shifted to 
hospital. Ali Akbar sustained the injury on his head. Sultan Ali 
also received injury on his head. Abdul Motin, Mazed Ali 
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sustained injuries on their back. Motin sustained injuries on his 
left hand. Remaining injured sustained injuries on their back. Ali 
Akbar was referred to Guwahati for treatment, wherein he 
expired. He laid the ejahar under Ext-1 wherein Ext-1 (1) is his 
signature. 
 
  During cross-examination the P.W-1 stated that 
Abdul Hamid brought civil suit, which he lost and appeal is 
continued. Further, it was suggested to the P.W-1 during cross-
examination which he denied that on the date of incident Sultan 
Ali, Mozer Ali, Abdul Motin, Abdul Hamid and Ali Akbar had 
attempted to dispossess Kobad Ali from his lands and with that 
intent started to plough.  
 
12.  P.W-2 Mazid Ali Sk. During trial and his examination-
in-chief states that deceased Ali Akbar is his younger brother. 
The occurrence took place about 3 years ago. It was morning 
time. His father Abdul Hamid and Ali Akbar went to plough over 
the land of his father. At or about 7:30 A.M. while they were 
ploughing, the accused Sanowar, Sorhab, Kobad, Soleman and 
Monowar came. First of all, Manowar assaulted Ali  Akbar by 
means of wooden batam on his head. Ali Akbar fell down. He 
was working in the paddy field, hearing shouts Sahidur Rahman, 
Sultan and Motior came to lift Ali Akbar . He also accompanied 
them. They have tried to take Ali Akbar from the said place. 
Soleman, Sanowar and Manowar assaulted at the direction of 
Sorhab. They assaulted Sultan, Motior and him. They have 
sustained injuries. They were treated at Bilasipara Hospital then 
they were taken to Dhubri Civil Hospital and Ali Akbar was sent 
to Gauhati but he died there. 
 
  During cross-examination the aforesaid witness 
states that lands of Abdul Hamid is measuring  1 ½ bigha and the 
said lands were purchased by them from Prabhat. Half bigha of 
the land was transferred to Hospital. Civil suit was also filed by 
his father over the said lands. He did not go to plough. Halla 
lasted for two hours at the place of occurrence. At that time no 
persons from village were present. The marpit had taken place 
among two groups. 
 
13.  P.W- 3 Abdul Motin during trial and in his 
examination-in-chief states that the occurrence took place about 
four years ago at or about 7:30 A.M. He ran a shop. He was 
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present in his shop. Abdul Hamid and Ali Akbar went to plough 
over his land possessed by him. The land was purchased about 
25 years ago. Khatian No.205 and Dag No. is 128. The P.W-3 
further states during trial that when Ali Akbar and his father were 
ploughing, Soleman, Sanowar, Manowar, Sorhab and Kobad 
went there with dagger, stick, wooden batam and falas. They 
gheraod Abdul Hamid and Ali Akbar. He saw from his shop. The 
place of occurrence is about two rashis away from his shop. Ali 
Akbar raised shouts. He himself sultan, Mezer Ali and Sahidur 
went to the place of occurrence. When they were about 5 cubits 
away from the place of occurrence, Manowar assaulted Ali Akbar 
on his head by means of a wooden batam. Ali Akbar fell on the 
ground and became unconscious and he went near to Ali Akbar. 
On the direction of Sorhab to assault, he was assaulted on the 
head. Mojen Ali assaulted on his back and hands. Sultan 
sustained injuries on his fore-head  caused by dagger. They 
were provided treatment at the Bilasipar hospital. Villagers came. 
Sanowar, Sorhab and their companion fled away. Villagers took 
the injured to the house. Ali Akbar was taken to hospital at 
Bilasipara. Sahidur Rahman lodged the ejahar. Ali Akbar was 
removed to Dhubri. Therefrom, he was removed Guwahati. 
 
  During cross-examination the aforesaid witness 
states that after his arrival at the place of occurrence he found 
that Ali Akbar was lying in the field. 
 
14.  P.W-4 Md. Sultan Ali Ahmed during trial and in his 
examination-in-chief states that the occurrence took place on 04-
05-2003. At or about 7:30 A.M., he went to the shop of Abdul 
Motin to have monitory transaction. Then he heard shouts. He 
alongwith Abdul Motin went to the place where from shouts came 
and Abdul Hamid and Ali Akbar were ploughing over land. When 
he came he witnessed that Sorhab instructed to assault. He 
shouted “Mar Shala” Then accused Manowar came from behind 
and assaulted Ali Akbar on his head. Ali Akbar fell down, then 
Sorhab, Sanowar, Manowar, Soleman, Kobad Started to assault 
Ali Akbar. Then they tried to save Ali Akbar. But on the 
instruction of Sorhab, the accused persons assaulted him. Abdul 
Motin, Abdul Hamid, Majer Ali also got injuries on being 
assaulted. Villagers gathered. Then the accused fled away. They 
were taken to Bilasipar hospital. Ali Akbar was sent Guwahati 
hospital wherein he died. The land over which the incident took 
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place was possessed by Abdul Hamid. Dag No.128, Khatian No. 
is 205. Abdul Hamid's land was place of occurrence. 
 
  During cross-examination the aforesaid witness 
states that his father and Abdul Hamid are brothers. He (P.W-4) 
is a businessman by profession. Abdul Hamid did not accompany 
him to the place of occurrence. Abdul Hamid went ahead of him. 
 
15.  P.W-5 Md. Nowsad Ali during trial and in his 
examination-in-chief states that the occurrence took place about 
4 years ago at about 7 A.M. Abdul Hamid and Ali Akbar were 
ploughing over the land of their own. Then Manowar, Sanowar 
and Soleman went and obstructed Ali Akbar and Abdul Hamid 
then incident of altercation occurred among them. Both the 
parties took sticks. Assault between the two parties took place. 
He witnessed the occurrence from a distance of about 300 cubits 
away. Manowar Assaulted Ali Akbar on his head. Ali Akbar fell 
down. Incident of assault took place between the parties. Ali 
Akbar died. Police record his statement.  
 
  During cross-examination the aforesaid witness 
states that he does not know the boundary of the place of 
occurrence and the place of occurrence is not visible from his 
house and during the incident both the parties sustained injuries 
and assaulted each other. He did not know as to who assaulted 
whom. 
 
16.  P.W-6 Md. Idul Sk during trial and in his examination-
in-chief has deposed in the same tune and manner as that of 
P.W-5.   
 

P.W-6 during cross-examination states that he did 
not go to the place of occurrence and saw the marpit from his 
house and during the marpit both the parties sustained injuries 
and for the dispute of land civil litigation has been continuing 
between Hamid and Kabad since last 30 to 35 years. A numbers 
of litigation were continuing. Kobad won the litigations and has 
been possessing the land. 
 
17.  P.W-7 Md. Abdul Hamid being the most material 
witness of the incident states that about four years ago, he 
alongwith his son Ali Akbar was ploughing his land, then Kobad, 
Soleman, Sanowar and Monowar  came and obstructed them. At 
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the direction of Kobad, Sorhab, Manowar, Sanowar assaulted 
them with lathi. Ali Akbar fell down. Matin, Maharuddin alongwiht 
others came to the place of occurrence. He also sustained 
injuries. Majer, Sultan also sustained injuries. Ali Akbar was 
shifted to hospital wherein he succumbed to his injuries. 
 
  During cross-examination the aforesaid witness 
states that the lands wherein the incident took place was 
belonging to Kobad. Earlier ½ bigha from his land was 
transferred to Medical Sub-Centre. He brought the mutation case 
in respect of disputed land. He also brought civil litigation as his 
name in the records of right was removed. There is another case 
in respect of same incident and five numbers of persons 
including himself were cited as the accused persons in that case. 
The dispute were continuing since last 30-35 years. The litigation 
also started in the office of circle in respect of the land, he lost all 
the litigation and accused Kobad won all the cases. The land was 
belonging to accused Kobad. The lands were mutated in the 
name of Kobad. Hue and cries generated in the disputed land. 
Then he was called. He went to the place of occurrence 
alongwith Sohidur and Motin. They carried nothing and found Ali 
Akbar was lying on the land. Ali Akbar was carried to hospital.  
 
18.   P.W-8 Soleman Ali during trial and in his 
examination-in-chief states that incident took place about 5 to 6 
years ago. On the date of incident, at about  8 A.M, Kobad Ali 
was ploughing his land. Then the accused persons went there 
and obstructed Kobad Ali to plough then quarrel started and also 
marpit took place as a result of which Ali Akbar sustained 
injuries. He was shifted to hospital subsequently he was shifted 
to Guwahati. Ali Akbar succumbed to his injuries. 
 
  During cross-examination the aforesaid witness 
states that Marpit had taken place in the place of occurrence but 
he did not see as to who assaulted whom. But he saw the marpit. 
According to him Kobad Hussain and Sorhab Ali did not take part 
in the marpit and they went later on. Litigation took place in 
regard to the suit land and Kobad won all the litigations. 
 
19.  P.W-9 Dr. Reza Md. Abdullah Amin states during trial 
that on 05-12-2003 he was posted at G.M.C.H. in the capacity of 
Post Graduate Trainee in Surgery Departmet.  On that day he 
was in the emergency duty in the surgical ward. During the 
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aforesaid duty hour, he found the patient Ali Akbar, Male, age 32 
years C/o. Sahidur Rarhman, Village Hatipota Pt-I under 
Bilasipara in the district of Dhubri. He examined the aforesaid 
patient during gasping stage. He gave him medication and all 
other emergency care to survive him however he died. 
Accordingly, he issued the certificate for cause of death. Ext-2  is 
the said certificate wherein Ext-2 (1) is his signature. According 
to him, the cause of death of the patient was sever head injury. 
 
20.  P.W-10 S.I. Sahajur Rahman during trial and in his 
examination-in-chief states that on 04-12-2003, he was attached 
to Bilasipara Police Station. On that day, the then O.C. received 
the ejahar and got registered the case thereon and thereafter 
entrusted him with the investigation of this case. On perusal of 
the ejahar, he found that the injured were taken to the Bilasipara 
hospital and as such, he went to Bilasipara hospital and 
thereafter he recorded the statements of the aforesaid injured 
persons thereon.  Thereafter, he went to place of occurrence. 
After arrival at the place of occurrence, he prepared the sketch 
map Ext-3 is the sketch map whereby Ext-3 (1) is his signatures. 
Thereafter, he took statement of the witnesses at the place of 
occurrence and thereafter he went to arrest the accused persons 
but he could not arrest the accused persons as he did not find 
them. Then he returned to the police station and on the day itself 
he handed over the C.D. to the then O.C. He examined the 
injured Abdul Hamid, Sultan Ali, Majom Ali and Nowsad Ali.       
   
  During cross-examination the aforesaid witness 
states that during investigation, he found materials that dispute 
existed between accused persons and the complainant as to the 
land. There were also a cross-case in regard to the same 
incident. He himself had investigated into the said cross-case 
and the same was also charge-sheeted. The accused Sanowar 
Hussain lodged the ejahar of the cross-case. Soleman , 
Sanowar, Zamin and the C.R. of the aforesaid case confirmed 
the same. The aforesaid witness being the I.O. States as follows: 
 

“ That P.W-1 Sahidur Rahman did not state before 
him during investigation that at the relevant point of time he was 
sitting in the shop of Abdul Motin. Hearing the cries he rushed 
and witnessed the incident. The aforesaid witness did not tell 
before him during investigation that Ali Akbar sustained injury on 
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his head, Sultan sustained on his forehead and remaining injured 
persons sustained injuries either on the back or hands” 
  He examined Ali Akbar in a normal position. He was 
in a position to speak properly. 
 
  P.W-10 further states that P.W-2 Majer Ali Sk. did not 
tell before him during investigation that Kabat Ali and Sorhab 
were present at the place of occurrence. The aforesaid witness 
also did not tell before him that Sorhab directed to assault Ali 
Akbar and as he was working in the said land and removing 
grass from the earth. The aforesaid witness also did not state 
before him during the investigation that his father and Ali Akbar 
were working in the lands he was also working in the land. The 
aforesaid witness during investigation stated before him that 
hearing shouts he and his father and others came to the place of 
occurrence. The aforesaid witness did not state before him that 
Monowar assaulted on the head of Ali Akbor by means of 
Wooden buttam. The aforesaid witness did not tell before him 
that Ali Akbar sustained injury on his head. The aforesaid witness 
did not state before him during investigation that Ali Akbor and 
Abdul Hamid ploughed. The aforesaid witness stated before him 
during investigation that hearing shouts he went to the place of 
occurrence. The aforesaid witness did not state before him 
during investigation that Kobat and Sorhab went to the place of 
occurrence. The aforesaid witness did not state before him 
during investigation that Sorhab and Mojer accompanied him. 
The aforesaid witness did not state before him during 
investigation that Monowar Ali assaulted Ali Akbor by wooden 
butam. The aforesaid witness did not state before him during 
investigation that he sustained injuries on back. The aforesaid 
witness did not tell during investigation that Majer Ali was 
assaulted on his back and head. The aforesaid witness did not 
state before him during investigation that Sultan was assaulted 
on forehead by dagger. The aforesaid witness also did not state 
before him that Sorhab directed to assault them.  
 

The aforesaid witness Sultan Ali Ahmed did not state 
before him during investigation that Sorab instructed to assault, 
then Monowar making assault. The aforesaid witness also did 
not state before him during investigation that he came at about 7-
30 a.m. to the shop of Motin from his house. 
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The aforesaid witness did not state before him during 
investigation that Sorhab and Kobad assaulted Ali Akbar. The 
aforesaid witness did not state before him during investigation 
that on being instructed by Sorhab he was assaulted by Abdul 
Hamid, Majer Ali and Abdul Motin. The aforesaid witness stated 
before him during investigation that only Ali Akbar was ploughing 
over the land. The aforesaid witness stated before him that on 
hearing Shout he himself, Abdul Hamid, Abdul Motin, Majer Ali 
went to the place of occurrence together and the accused 
assaulted them. The injured persons were being taken to 
hospital. The aforesaid witness stated before him that he was 
injured.  
 

P.W-5 Nowsad Ali during investigation stated before 
him that Jamera, Sultana also sustained injuries in the incident. 
The aforesaid witness did not state before him during 
investigation that Manowar assaulted Ali Akbor on his head. he 
did not examine P.W-6. Edul Sk.  
 

P.W-7  Abdul Hamid during investigation told before 
him that his son Ali Akbar went alone to plough land. The 
aforesaid witness did not say before him during investigation that 
Kobat and Sorhab went to the place of occurrence. The aforesaid 
witness did not state before him that during investigation  that 
Korbat and Sorhab ordered. The aforesaid witness did not state 
before him that he sustained injuries on his shoulder. The 
aforesaid witness did not state before him that Sanowar, 
Monowar and Soleman assaulted. He did not examine P.W-8 
Soleman Ali. 
 

The witness Ali Akbor did not state before him during 
investigation that he sustained injuries on his head. He did not 
send any injured person either to Dhubri Civil Hospital or to 
Guwahati.” 
 
21. P.W-11 S.I. Narahari Das during trial and in his 
examination-in-chief states that on 07-12-2003 he was serving as 
a O.C., Bilasipara P.S. On being handed over the C.D. by the 
previous I.O, he took up the investigation of this case. During 
investigation, he recorded the statement of the witnesses namely 
Soleman Ali, Idul Sk. also he collected postmortem report vide 
Ext-4. Thereafter, on completion of investigation, he submitted 
the charge-sheet vide Ext-5 whereby Ext-5(1) is his signature. 
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  During cross-examination he states that he sent the 
injured persons namely Soleman, Monowar to hospital, who 
happen to be the accused persons of this case. He did not send 
any injured persons to Dhubri Hospital or to Guwahati. There is a 
cross-case of the incident and the same was also investigated by 
him and also at the conclusion of the investigation he laid the 
charge-sheet. P.W-6 Edul Sk. During investigation did not state 
before him that Ali Akbar ploughed with Abdul Hamid. The 
aforesaid witness during investigation told before him that 
hearing the shout Abdul Hamid went to the place of occurrence. 
The aforesaid witness during investigation did not told before him 
that Monowar, Sonowar and Soleman stood before Ali Akbar, 
Abdul Hamid and altercation occurred. The aforesaid witness did 
not tell before him that Monowar assaulted Ali Akbar by Wood 
stick. 
 
22.  P.W-12 is Dr. M.K. Sinha was posted as 
Demonstrator in the Deptt. of Forensic Science, G.M.C.H. on 06-
12-2003. On that day, he performed the postmortem examination 
on the dead body of Ali Akbar, S/o. Abdul Hamid of village 
Hatipota under Bilasipara P.S. in the district of Dhubri and found 
the following injuries:- 
 
 Surgical wound present left side of the scalp over the 
parietal region 4 c.m X1 c.m. Bone deep. 4 Nos of stitches on the 
aforesaid injuries. Scalp contusion present on the left side of the 
scalp. Subdural haemorrhage is present both side of the 
homespun. Death was due to the coma resulting from the head 
injury as described and injuries were ante mortem in nature and 
caused by blunt force impact. Ext-4 is the xerox copy of the 
postmortem report which was authenticated by him vide Ext-4(1).  
Ext-4 (1) is his signature under objection as it is a xerox copy. 
 
23.  P.W-13 Dr. Harekrishna Saha during trial and his 
examination-in-chief states as follows: 
 
1. “On 04-12-2003 he was posted as Medical & Health 

Officer-I, Bilasipara, S.H.C. On that day he examined Ali 
Akbar Ahmed. Male, aged 32 years, S/o. Md. Abdul Hamid 
of  village Hatipota, Pt-I under Bilasipara P.S and found 
the followings: 
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1. The patient was found in stuporus condition. 
2. One skull injury of sized 2 ½”  X ½” scalp depth with 

swelling with humatoma over right lateral aspect of the 
right eye. 

3. The both pupib are found dilatrary. 
 

The patient was referred to Dhubri for further 
evaluation and treatment. he did not find about the nature 
of injuries nor did he find about the weapons which caused 
the aforesaid injuries 

 
2. On that day he also examined one Mr. Mazar Ali, aged 40 

years S/o. Md. Abdul Hamid of village Hatipota, Pt-I under 
Bilasipara P.S. and found the following: 

 
 1.   Multiple linear swelling with echomosis over back. 

2. One swelling over dorsal aspect of let forum 
3. One cut injury over left forearm on the dorsal aspect size 

was ½ “ X ¼ ”SBE.  
 

The type of injury is simple and caused by blunt 
object and also injuries are fresh in nature. 

 
3. On that day he also examined one Sultan Ali Ahmed, Male 

30 years S/o. Md. Abdul Hakim of village Hatipota under 
Bilasipara P.S. and found the following: 

 
1. One cut injury left side over forehead. Size 1 ½”  X 

¼” . 
2. One abrasion over left lateral aspect of forum. 

 
Nature of injuries is simple caused by blunt weapon 

and fresh in nature. 
 
4. Also he examined on that day one Md. Abdul Hamid, Male-

86 years S/o. Lt. Kaysatulla Munshi of village Hatipota 
under Bilasipara P.S. and found the following: 

 
1. One swelling over left deltoid area. Nature of injuries is 

simple and weapon used was blunt object. 
 
5. Also he examined one Md. Abdul Matin, 28 years S/o. Md. 

Abdul Barek of village Hatipota, under Bilasipara P.S. and 
found the following injuries 

 
1. One swelling over right deltoid area. Nature of injures 

is simple and weapon used was blunt object.  
 

Ext-6 is the report prepared by myself in regard to the 
aforesaid injuries wherein Ext-6 (1) is my signature.” 
 
  So these are all about the evidences adduced by the 
prosecution side during trial. 
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24.  The defence side did not adduce D.W. During 
arguments the learned defence Counsel Sri Giasuddin Ahmed 
submits that the exclusive owner and possessor of the suit land 
was one Kobad Ali. A numbers of civil litigation had continued 
over the suit land between Kobad and Hamid and in every case 
Hamid lost the same and on the date of incident an abortive 
attempt to disposes Kobad from the suit land was made by the 
informant and the injured persons, which was resisted by the 
accused persons and their family members, whereby the incident 
had taken place. It is, further, submitted that accused persons 
also sustained injuries in the said incident where upon a cross-
case was started and accused persons resisted the incident and 
act of the informant and his persons in exercise of right of private 
defence and the accused did not exceed their right to protect the 
persons and properties and as such since the incident had taken 
place in the exercise of the right of private defence of the 
accused persons, therefore, accused persons cannot be held 
guilty for the commission of the offences charged of. Learned 
defence counsel during arguments pointed out a numbers of 
infirmities, contradiction and omission & invited the attention of 
the Court towards the same. 
 
25.  In support of the aforesaid submissions, learned 
defence Counsel has placed reliance on the following decided 
case laws: 
 
  (a) (1991) 1 GLR 199. 
  (b) 2002 SCC (Cri) 1377 
  (c) (2006) (1) SCC (Cri) 586 
  (d) 2007 (4) GLT 506 
  (e) (2010) 2 SCC (Cri) 1037 
 
26.  On the other hand, learned Public Prosecutor. Fairly 
submitted during arguments that incident had taken place in 
respect of possession of a certain plot of land between the 
parties. Marpit (free fighting) took place between the parties and 
the accused persons armed with dangerous weapon entered into 
the suit land where upon the incident took place and also took 
the aggressive part and under the aforesaid background the 
incident took place, in which one persons died and a number of 
persons sustained injuries. Since there are no materials to show 
that the informant and the injured were armed with weapons at 
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the time of incident. Thus right of private defence cannot be 
extended to the accused persons named above. 
 
27.  In support of the aforesaid submissions learned 
Public Prosecutor placed reliance on a decided case law of 
Hon'ble Orissa High Court reported in 1982 Cri LJ. 1167. 
 
28.  I have carefully gone through the aforesaid 
submissions indicated above. On a minute scanning of the 
evidences on record, it is felt that the following circumstances 
have surfaced during trial: 
 

1. It is an admitted fact that land dispute had continued 
between Abdul Hamid and Kobad Hussain in respect 
of the suit land and both party had claimed the 
ownership as well as possession over the suit land. A 
number of civil litigation had taken place in respect of 
suit land and as to the ownership and possession. 

 
2. On the date of incident Ali Akbar (since deceased) 

went to the suit land and started to plough. It is 
evident that seeing Ali Akbar, accused persons 
named above armed with dangerous weapons came 
to the suit land and resisted Ali Akbar. Ali Akbar 
sustained injuries and seeing it and hearing hue and 
cry, Hamid and the injured persons namely Mojer Ali, 
Sultan Ali and Abdul Motin came to the place of 
occurrence. Accused persons also attacked them 
and caused the simple injuries. 

 
3. Deceased Ali Akbar sustained skull injury over volt of 

the scalp and it is clear from the evidences on record 
that the same was caused by a blunt object. 

 
4. Since the civil litigation had continued between the 

parties in respect of the land of the place of 
occurrence, accused persons with an intent to protect 
the properties from the hands of informant, went to 
the place of occurrence. But at that time they were 
armed with some dangerous weapon. There are no 
materials to show that at that time either deceased Ali 
Akbar and other injured persons were armed with any 
dangerous weapon. 
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5. From the evidences and attending circumstance 

surfaced during trial an inference can be drawn that 
accused persons armed with dangerous weapon and 
with an intent to resist the deceased from ploughing 
the suit land had gone and started to assault the 
deceased and other injured persons wherein 
deceased sustained fatal injuries on his head. It is not 
evident that all the accused persons had caused fatal 
injuries on the head of Ali Akbar. But it is evident that 
the accused persons joined actively in the assault on 
the head of Ali Akbar. Therefore, none of the accused 
can evade the liability of causing fatal injuries on the 
head of deceased. Therefore, from the aforesaid 
circumstances, common intention of the accused 
persons in causing fatal injuries on the head of 
deceased can be gathered. 

 
6. Since the plea of right of private defence is pleaded 

in this case in favour of the accused persons during 
arguments as such participation of every accused in 
the incident is implied. 

 
7. It is evident during trial that persons namely Mazer 

Ali, Abdul Hamid, Sultan Ali & Abdul Matin had also 
sustained simple injuries and the same was caused 
by object. 

 
29. Now, it is a question to determine as to whether the 
accused persons during the incident had exceeded their right of 
private defence, which is available to them to protect their person 
& properties. 
 
30. At this stage I propose to reproduce the observation 
recorded in the aforesaid decided case laws, I feel  the same will 
be very much pertinent to arrive at a just and proper decision. 
The Hon'ble Apex Court of the Country in para No. 58 of (2010) 2 
SCC (Cri) 1037 observed as follows: 
 
 The following principles emerge on scrutiny of the following 
judgments: 
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(I) Self-preservation is the basic human instinct and is duly 
recognised by the criminal jurisprudence of all civilised 
countries. All free, democratic and civilised countries 
recognise the right of private defence within certain 
reasonable limits. 

(II) The right of private defence is available only to one who 
is suddenly confronted with the necessity of averting an 
impending danger and not of self creation. 

(III) A mere reasonable apprehension is enough to put the 
right of self-defence into operation. In other words, it is 
not necessary that there should be an actual 
commission of the offence in order to give rise to the 
right of private defence. It is enough if the accused 
apprehended that such an offence is contemplated and 
it is likely to be committed if the right of private defence 
is not exercised. 

(IV) The right of private defence commences as soon as a 
reasonable apprehension arises and it is conterminous 
with the duration of such apprehension. 

(V) It is unrealistic to expect a person under assault to 
modulate his defence step by step with any arithmetical 
exactitude. 

(VI) In private defence the force used by the accused ought 
not to be wholly disproportionate or much greater than 
necessary for protection of the person or property. 

(VII) It is well settled that even if the accused does not plead 
self-defence, it is open to consider such a plea if the 
same arises from the material on record. 

(VIII) The accused need not prove the existence of the right of 
private defence beyond reasonable doubt. 

(IX) The Penal Code confers the right of private defence only 
when that unlawful or worongful act is an offence. 

(X) A person who is in imminent and reasonable danger of 
losing his life or limb may in exercise of self-defence 
inflict any harm even extending to death on his assailant 
either when the assault is attempted or directly 
threatened. 

 
 In (1991) 1 GLR 199 Hon'ble Gauhati High Court observed 
as follows 
 
 “Both the appellants sustained injuries over the head and 
incised  wound. They were in the possession of the land 
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Prosecution party came as aggressors to dispossess them. They 
were assaulted when resisted, so right of private defence had 
been extended to the accused party under the law in respect of 
property of persons. They used criminal force in exercise of such 
right and at such moment there was no occasion to measure in 
golden scale as to the degree of force to be exercised in order to  
avert the apprehension of grievous hurt or of death.” 
 
32.  On the other hand, Hon'ble Orissa High Court in para 
No.9 of 1982 CRI L.J 1167 recorded the following observations: 
 On a review of the recorded evidence, we are inclined to 
hold that both parties were prepared for a fight. The members of 
the prosecution party went to the place knowing that they would 
meet opposition and taking with them a large number of persons 
to defeat that opposition. The accused party appears to have 
done exactly the same thing. In the circumstances, we hold that 
the assemblies on both sides were unlawful and it is immaterial 
which party began the attack. This is, therefore, a case where 
there was no right of private defence. 
 
33.  On a minute scrutiny of the circumstances suffaced 
during trial of the case in hand in the light of the observations of 
Hon'ble Apex Court of the Country and the Hon’ble High Courts, 
it is found that on the date of incident deceased Ali Akbar went to 
the suit land and started to plough. Seeing it accused persons 
armed with weapons went there and started to attack Ali Akbar, 
wherein Ali Akbar sustained fatal injuries on his head and fell 
down on the ground. Seeing it and hearing cries, injured persons 
namely Abdul Hamid, Mojer Ali, Sultan Ali and Abdul Motin went 
there. They were also attacked by the accused persons and 
accordingly the aforesaid persons also sustained injuries and the 
weapon used in the infliction of the aforesaid injuries were blunt. 
There is no material to show that the aforesaid injuries were 
inflicted by any sharp object. This apart, the evidences on record 
and attending circumstances, during trial would show that the 
evidences of the material P.Ws, who appear to be eye witness in 
this cases are straight forward and corroborative to each other. 
Injuries caused to the deceased as well as to the other injured 
persons appear to be corroborated by the medical evidences. 
Further, there are no materials to show that the injured persons 
as well as the deceased during the incident had carried some 
dangerous weapons then that of accused persons. It is true that 
the accused persons have the right to self preservation of their 
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basic human instinct and the same is recognized in india. Right 
of private defence is also available to the accused persons but 
within certain reasonable limit. 
 
34.  Here in this case, the accused persons saw that 
deceased had started to plough the suit land and at the initial 
stage of the incident the deceased was alone at the place of 
occurrence. Under this circumstances, it can not be presumed 
that accused persons had confronted a situation suddenly. It is 
evident that  accuseds had entered into the suit land in exercise 
of their claim of bona-fide right over the property. But, it is evident 
from the evidences on record that the accused persons have 
carried dangerous weapons at the time of incident. Also from the 
evidences and the attending circumstances so far surfaced 
during trial, it is revealed that there was common intention in the 
form of per-arranged plan amongst the accused persons, which 
had been observed in the incident in the assault of the deceased 
and the injured persons mentioned in the injury report. 
 
35.  For the aforesaid reasons, it is felt that here in this 
case and during the incident the accused persons had exceeded 
their right of private defence available to them to protect their 
persons and properties. 
 
36.  Now, considering the entire circumstances, from all 
angles it can be held that here in this case offences under 
section 447/34 I.P.C. has not been established beyond all 
reasonable doubt nor the offences under section 324/34 I.P.C. 
has been established beyond all reasonable doubts. However, 
evidences so far surfaced during trial appear to be cogent and 
clinching that on the date of incident and at the relevant point of 
time accused persons in furtherance of their common intention 
caused simple hurt to the injured persons as mentioned in the 
injury report and also caused head injury on the head of the 
deceased Ali Akbar. As a result of which Ali Akbar died of the 
aforesaid head injury and as such the accused persons cannot 
evade liability of the commission of offences under section 
323/34 IP.C. And Sec. 302/34 I.P.C. Accordingly, accuseds are 

convicted therein. Heard accused persons on sentence. 
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37.  I have carefully gone through the entire evidences on 
record and the manner under which the offences alleged of was 
committed in which one person have lost his life, who was a 
school teacher. This apart, the case was started in the year 
2003. Considering the age of the case so also ages of the 
accused persons, it is felt that the purpose of justice would meet 
if the following sentences are awarded. Also heard learned 
Counsel of both the parties. 
 
48.  In view of the above, the accused are sentenced to 
suffer rigorous imprisonment for life and to pay fine of Rs.2,000/- 
each under section 302/34 I.P.C. in default to suffer simple 
imprisonment for one month each. Further, the accused persons 
are sentenced to pay fine of Rs.2,000/- each under section 
323/34 I.P.C. in default to suffer simple imprisonment for 15 

days. Fine if realized shall be paid to the victim of this 
case as compensation. This apart, it is observed that the 

aforesaid fine shall not be adequate for the rehabilitation of the 
heirs of the deceased, who was a school teacher. Therefore, 
adequate compensation for the rehabilitation is required to be 
made for heir of the deceased and accordingly, this Court is 
hereby recommended for compensation under section 357 (A) of 
Cr.P.C. to the heirs of the deceased. Let a free copy of the 
judgment be furnished to the accused persons free of cost. Let a 
copy of the judgment be forwarded to the D.M, Dhubri under 
section 365 Cr.P.C. Let another copy of the judgment be 
forwarded to the Chairman, District Legal Services Authority, 
Dhubri for doing needful. Judgment is delivered in open Court. 
 

Given under hand and seal of the this Court on 17th 
day of April, 2013. 
 
 
Dictated & Corrected by me 

                      Sessions Judge, Dhubri 
 
Sessions Judge, Dhubri. 


