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J U D G M E N T  
 

   One Bajlul Bashid vide an ejahar dated 15-03-2003 states 
before the Chapor Police Station that on 10-03-2003 at about 7 a.m. his 
father Johiruddin Sk. left the house on a bicycle stating the he was 
visiting the house of learned advocate Santiuddin Sk. at Chapor Market 
for some urgent matter. But his father did not return till 8 p.m. of that 
night and then his family members started to search for him. It needs to 
be mentioned here that on 09-03-2003 at about 4 p.m. the accused 
persons namely Mostafa Hussain, Josmot and Khalil Sk. visited his 
house and asked his father to visit the house of advocate Santiuddin 
Sk. on 10-03-2003 at about 9-00 a.m. to settle the land dispute, which 
was going on between his father and the aforesaid accused persons. 
As such, it is believed that the accused persons named above hatched 
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up a conspiracy and induced his father to visit the house of the 
advocate and thereby kidnapped his father and thereafter, killed him 
and concealed his dead body in some undisclosed location. It is further 
stated that on 12-03-2003 at about 10 a.m. some wearing apparels of 
his father and other articles used by his father were recovered from the 
Chapor Tea Estate and as such, it is strongly suspected that the 
accused persons had killed his father and concealed the dead body in 
some unknown place. Thus the occasion of filing of the ejahar. 
 

2.  The Chapor Police Station on registration of a case took up 
investigation thereon and at the conclusion of the investigation laid the 
charge-sheet U/s.365/120 (B)/302/201 I.P.C. 

3.  After commitment and on the appearance of the accused 
persons before this Court, the charges U/s. 365/120 (B)/302/201/34 
I.P.C are framed against them. The charges so framed are read over, 
explained and interpreted to the accused persons to which, they 
pleaded not guilty. 

4.  During trial prosecution side after examining as many as 10 
(ten) P.Ws closed their side. Statements of the accuseds are recorded. 
I heard arguments of the case from both the parties.  

5.  Now, the point for determination in this case will be as to 
whether the materials surfaced during trial are sufficient enough to 
record the conviction of the accused persons under the offences 
charged of. 

DECISIONS AND REASONS THEREON DECISIONS AND REASONS THEREON DECISIONS AND REASONS THEREON DECISIONS AND REASONS THEREON  

 

6.  Here in this case it is alleged in the ejahar that accused 
persons hatched up a conspiracy and in pursuance of the said 
conspiracy, kidnapped one Johiruddin Sk. and thereafter, killed him and 
finally the accused persons in pursuance of the aforesaid criminal 
conspiracy concealed the dead body. The dead body of the deceased 
Johiruddin Sk. was recovered from the Chapor Tea Estate and the 
same was in-quested vide Ext-5. Thereafter, it was sent for postmortem 
examination vide Ext-9 and finally the postmortem examination was 
conducted on the dead body and the report thereon was prepared vide 
Ext-10. Ext-10 shows that the deceased sustained injuries on forehead. 
Further, he sustained cut injury on right eye and over neck and 
ultimately the death of the deceased resulted in due to shock and 
haemorhage as a result of head injuries sustained by the deceased. 
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7.  Now, it is to be ascertained as to whether the accused 
persons named above in pursuance of the criminal conspiracy first 
kidnapped the deceased and thereafter, caused the aforesaid injuries 
and finally concealed the dead body of the deceased? 

8.  To address the aforesaid question obviously perusal of the 
evidences on record is necessary. 

9.  Here in this case the P.W-1 Sk. Md. Bajlul Bashid, who 
happens to be the son of the deceased as well as informant of this 
case. P.W-2 Musstt. Sahera Banu is the daughter-in-law of the 
deceased. P.W-3 Md. Abdul Kader is another son of the deceased. 
P.W-4 Musstt. Rahima Bewa is the wife of the deceased.  
 

10.  From a closed analysis of the aforesaid P.Ws, who happen 
to be the nearest relatives of the deceased, it is found that the aforesaid 
P.Ws had supported the story as has been unfolded in the ejahar, 
which is exhibited during trial under Ext-1 wherein Ext-1 (1) is the 
signature of the informant (P.W-1). Further, P.W-1 exhibited his 
statement recorded U/s.164 Cr.P.C. under Ext-2. The testimonies of the 
aforesaid P.Ws would show  that accused persons prior to the date of 
incident visited the house of the deceased and told him that they were 
willing to settle the land dispute, which was going on between them and 
the deceased and as such they further asked to visit the advocate, 
Santiuddin of Chapor and accordingly on the date of incident the 
deceased left for the house of the advocate Santiuddin, wherefrom the 
deceased did not return and after some days the dead body of the 
deceased was recovered from Chapor Tea garden. Therefore, 
incriminating piece of evidence, which is revealed from the testimonies 
of the aforesaid P.Ws is that the accused persons visited the house of 
deceased and asked him to visit the house of advocate Santiuddin Sk. 
with a view to settle the land dispute.  
 

11.  P.W-5 Md. Amir Hussain states during trial and his 
examination-in-chief that on the date of incident and at the relevant 
point of time police seized one file from the house of the accused and 
the file contains a numbers of documents. Ext-7 is the said seizure-list 
and obtained his signature therein under Ext-7 (1). 

  During cross-examination he stated that he cannot say as to 
the contents of the file nor about the documents. Police called him to 
the market and asked him to put his signature in the seizure-list and 
accordingly, he put his signature. Seizure-list was not read over to him 
nor the documents in the file were shown to him. 
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12.  P.W-6 Md. Toyeb Ali Sarkar states during trial and in his 
examination-in-chief that he knows the accused persons. Deceased 
was his father-in-law of his daughter. The dead body of deceased was 
recovered from a bag, which was kept inside the water tank of Chapor 
Tea Estate. Some articles were seized by the police and then police 
obtained his signature in the seizure-list. Ext-4 is the seizure-list 
wherein Ext-4 (2) is his signature. He cannot say as to the 
circumstances leading to the death of the deceased Jahiruddin Sk. 

  During cross-examination the P.W-6 states that he did not 
find the seized articles before this Court. Police recovered the bag and 
he witnessed the same from a place nearing to the bag. He came to 
know from the people as to the recovery of the bag. 

13.  P.W-7 Md. Shantiuddin Sk. states during trial and in his 
examination-in-chief that since 2002, he is practicing under the 
Bilasipara Bar Association. He knows the accused persons. He is 
practicing in Civil and Criminal both cases. He conducted one civil case 
on behalf of the accused Khalil and others. In the aforesaid case, other 
party was the deceased Johiruddin Sk. Right at this moment he cannot 
state the date of examination but it was a Monday. On the date of 
incident at about 9:30/10 a.m. deceased Johiruddin came to his 
residential Chamber and told him that he want to discuss about the 
aforesaid case. It was the time to go to the Court, as such, he told him 
that he did not have time to discuss the matter. Thereafter, he 
proceeded for Court. He knows this much only 

  During cross-examination he stated that during investigation 
he did not state before the police that he conducted the civil case of the 
accused Khalil Sk. wherein the deceased Jahiruddin was the O.P. 
infact, police did not ask anything about the case and he also did not 
disclose anything. From the testimonies of the P.W-7 the important 
circumstances revealed is that the deceased Jahiruddin visited his 
house on the date of incident and at about 9-30 a.m. Further, it is 
revealed from the testimonies that none of the family members of the 
deceased visited him after the occurrence to know about the visit of 
deceased to his house. 

14.  P.W-8 Sri Dhanesh Tanti states during trial and in his 
examination-in-chief that 5/6 years ago the dead body of Jahiruddin Sk. 
was recovered from Chapor Tea Estate. After recovery of the dead 
body, police seized some cloths, shoes, handkerchief etc. from the 
place of occurrence vide Ext-8 and obtained his signature therein under 
Ext-8 (1) 
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  During cross-examination P.W-8 states that he did not find 
the seized articles before this Court nor can he states about the 
contents of the Ext-8. He did not see the dead body of the deceased. 
On seeing the aforesaid cloths, he informed about the incident to the 
Manager, Chapor Tea Estate, who informed the matter to the Chapor 
Police Station. 

15.  P.W-9 is Dr. T. Rahman, who conducted Autopsy of the 
dead body of one Jahiruddin Sk. and his findings are as follows: 

  On 18-03-2003, he conducted postmortem 
examination of the aforesaid dead body and found the 
following injuries: 

1. One lacerated injuries over middle of forehead of size 1// X ½ // 
with fracture frontal bone. 

2. One cut injury over the right eye lid 1 c.m. X ½ c.m. 
3. One cut injury over neck of size 1 c.m. X ½  c.m. 

 

The aforesaid injuries were ante-mortem in nature. In 
his opinion, the causes of the death were due to shock and 
haemorhage as a result of head injuries sustained by the 
deceased. Ext-10 is the postmortem report wherein Ext-10 
(1) is his signature. Ext-10 (2) is the signature of the then 
Joint Director, Health Services, Dhubri, which is known to 
him from long association. 

  

16.  P.W-10 Sri Paramananda Singha states during trial and in 
his examination-in-chief that on 13-03-2003 he was attached to Chapor 
Police Station in the capacity of S.I. of Police. On that day the then O.C. 
registered a case on the basis of an ejahar laid by Bojlul Bashid and 
entrusted him with the investigation of the case. It needs to be 
mentioned here that the informant appeared before the police station on 
11-03-2003 and laid written report whereby, it was stated that his father 
was missing. On the basis of the said written report, the then O.C. got 
the same entered in the General Diary vide G.D. Entry No.200 dated 
11-03-2003. The then O.C. also asked him to investigate into the 
aforesaid G.D. Entry and accordingly he opened one M.C.D. During 
investigation of the said G.D. Entry, he also took search for the missing 
person Johiruddin Sk. along with his son and other persons. During the 
aforesaid search operation, they got the dead body of the missing 
person namely Johiruddin Sk. at the Chapor Tea Estate and 
accordingly he prepared 3 (three) Sketch Maps of 3 (three) places of 
occurrence. Ext-11, Ext-12 and Ext-13 are those Sketch Maps wherein 
Ext-11(1), Ext-12(1) and Ext-13(1) are his signatures. During 
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continuance of the investigation on the aforesaid G.D. Entry, he 
recovered some articles from the place of occurrence and seized the 
same vide Ext-4 wherein Ext-4 (3) is his signature. During investigation 
he also seized some documents vide Ext-7 wherein Ext-7 (1) is his 
signature. During investigation he got in-quested the dead body also 
sent the same for postmortem vide dead body challan also recorded 
statement of the witnesses. At the conclusion of the investigation he 
laid charge-sheet under Ext-14 wherein Ext-14 (1) is his signature. 
Material Ext- 1, Ext-2, Ext-3, Ext-4 are the seized articles of Ext-8 
wherein Ext- 8 (2) is his signature. Materials Ext-5, Ext-6, Ext-7, Ext-8, 
Ext-9 and Ext-10 are the documents seized vide Ext-7. The son of the 
deceased suspected that the accused persons might be behind the 
killing of the deceased as numbers litigation was continuing between 
the deceased and the accused persons. During investigation, he did not 
find any materials against the accused persons but they were found 
absconding and on the basis of the suspicion of himself so also the son 
of the deceased, he laid the ejahar. 

During cross-examination the P.W-10 states that he has 
conducted investigation on the basis of G.D. Entry in question, which 
was registered on the basis of written report by one Bajlul Bashid, but 
the aforesaid written report of Bajlul Bashid is not found with the case 
record.  The dead body was recovered from inside of a bag. He did not 
send bag in question to F.S.L. for examination. He did not examine any 
handcart puller. He got the information from the people as to the 
recovery of a bag from which bad smell had spread. He did not 
examine any one of those persons nor did he examine any of the 
persons belonging to the concerned Tea Estate. He did not ascertain as 
to the handwriting and the writer of the seized documents vide material 
Ext-5 to Material Ext-10. 
 

 So these are all about the evidences on record. 

17.  During arguments learned defence counsel vehemently 
submits that here in this case direct evidences in support of the 
prosecution story are lacking. No doubt, there is a circumstance that the 
accused persons prior to the incident allegedly visited the house of the 
deceased and asked him to visit the house of learned advocate, Md. 
Santiuddin Sk, who is examined as P.W-7. But, according to the 
learned defence counsel the aforesaid piece of evidence against the 
accused persons can be treated as the solitary piece of circumstantial 
evidence. But, the aforesaid solitary piece of circumstantial evidence 
cannot form the basis of conviction of the accused persons as there are 



 

 7 

7 

no other corroborative evidences in support of the allegations of the 
prosecution.  
 

  In support of the aforesaid submissions learned 
defence Counsel  placed his reliance on (1) 2004 SCC (Cri) 1167 (2) 
2013 (3) GLT 834 and (3) 2004 SCC (Cri) 1077. 

18.  On the other hand, learned Public Prosecutor submits 
during hearing that the evidences so far surfaced during trial are 
sufficient to form the basis of the conviction of the accused persons 
under the offences alleged of. Therefore, according to him (learned 
Public Prosecutor) accused persons are liable to be convicted under 
the offences alleged of. 

19.  On careful analysis of the evidences of the P.Ws as 
discussed herein before, it is revealed that the accused persons had 
faced the trial of the instant murder case on the allegations that they 
hatched up a conspiracy and in pursuance of the said conspiracy, they 
had visited the house of the deceased prior to the date of occurrence 
and told him to visit the house of advocate Santiuddin Sk. with a view to 
amicably settle out the land dispute between the deceased and the 
accused persons. When the deceased visited the house of Advocate, 
Santiuddin Sk, the accused persons allegedly kidnapped the deceased 
and thereafter, killed him and finally it is alleged that the accused 
persons had concealed the dead body of the deceased at Chapor Tea 
Estate. 

20.  From the testimonies of the P.Ws, it is revealed that the 
prosecution side had recorded failure to generate direct evidences in 
support of the story of criminal conspiracy as well as kidnapping of the 
deceased and also the prosecution side had recorded failure to 
generate direct evidences in support of the allegation of murder of the 
deceased so also concealment of the dead body. The only piece of 
circumstantial evidence, which had incriminated the accused persons is 
that some of the accused persons visited the house of deceased and 
asked him to visit the house of Advocate, Santiuddin, who is examined 
as P.W-7 and during trial the P.W-7 had also confirmed that on the date 
of incident and at about 9-30/10 a.m. the deceased had visited his 
house but he could not continue talk with the deceased due to paucity 
of time on that day. It cannot be ascertained from his testimonies that 
on the date of incident at the relevant point of time whether accused 
persons were present at his house or not or had they accompanied the 
deceased at the time of departure. 
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21.  So, it has been established that only piece of incriminating 
circumstance generated during trial is that accused persons asked the 
deceased to visit the house of P.W-7 and accordingly deceased also 
visited the house. 

22.  Now, whether aforesaid solitary piece of circumstantial 
evidence can form the basis of the conviction of the accused or not? 

23.  The factum of solitary piece of circumstantial evidence was 
considered by Hon’ble Apex Court of the Country in 2004 SCC (Cri) 
1077 in the para No.16. The Hon’ble Apex Court of the country 
recorded therein as follows: 

  It was a case of homicide and the prosecution has succeeded in 
proving this circumstance against the accused persons which, being the 
solitary circumstance against them, cannot form the basis of their conviction 
as it is well settled that in a case of circumstantial evidence there should be a 
chain of circumstances showing complicity of the accused persons with the 
crime and the chain should be complete. Prosecution has failed to prove its 
case beyond reasonable doubt and the High Court was not justified in 

upholding conviction of the appellants. 

24.  Further, Hon’ble Apex Court of the country in 2004 SCC 
(Cri) 1167 held as follows –  

  It is well settled that in order to base a conviction on 
circumstantial evidence, each and every piece of incriminating circumstance 
must be clearly established by reliable and clinching evidence and the 
circumstances so proved must form such a chain of events as would permit 
no conclusion other than the one of guilt of the accused and the 
circumstances cannot be explained on any hypothesis other than the guilt of 
the accused. The Court has to be cautious and avoid the risk of allowing 
mere suspicion, howsoever strong, to take the place of proof. A mere moral 
conviction or a suspicion howsoever grave it may be cannot take the place of 

proof.  

25.  Now, considering entire facts and circumstances revealed 
during trial, it can be concluded that here in this case, the direct 
evidences in support of the prosecution story are totally lacking. 
Further, the solitary incriminating circumstance surfaced against the 
accused persons was not also conclusive to point them towards guilt, 
as the prosecution side was not clear as to whether on the date of 
incident and at the relevant point of time of the visit of the deceased at 
the house of the P.W-7, accused persons accompanied the deceased 
or not.  
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26.  As such, in my considered opinion and in the light of the 
observations recorded by the Hon’ble Apex Court of the Country and 
the authorities indicated herein above, it can be concluded that the 
aforesaid solitary piece of circumstantial evidences are not sufficient to 
form base of the conviction of the accused persons under the offence 
alleged of. 

27.  In the result, the evidences so far surfaced during trial are 
not at all sufficient to bring home the offences alleged of against them 
beyond all reasonable doubts. Therefore, due to the insufficiency of 
evidences the accuseds are entitled to get the benefit of doubt and 
accordingly they are acquitted and set at liberty forthwith. Their bail 
bonds stand discharged. Seized articles shall be destroyed in due 
course of law. 
 

28.  It needs to be mentioned here that here in this case one 
Jahiruddin Sk. lost his life, therefore, compensation is required to be 
awarded to his family and accordingly compensation is recommended 
U/s 357 (A) of Cr.P.C. for rehabilitation of the family of the deceased. 
Judgment is delivered in the open Court. 
 

Given under my hand and seal of this Court on this 29th day 
of August, 2013. 

 

Dictated & Corrected by me 

                               Sessions Judge, Dhubri 

Sessions Judge, Dhubri.   

 


