
 

 

IN THE COURT OF THE SESSIONS JUDGE AT DHUBRI 

Sessions Case No.40/2002  
 

U/s. 342/302/307/34 I.P.C. 
G.R. Case No. (SSM) 145/1999 

 

State of Assam   
- Vs – 

1. Mosstt. Hasina Banu 
2. Md.  Harej Ali 
3. Md. Malek Ustad  

 

Committing Magistrate    :   Sri S. Hazarika, Judicial Magistrate, 
  1st Class, Dhubri   
 

Present  :    Sri A. Bhattacharyya, AJS 
       Sessions Judge, Dhubri 
 

Sri M. Zaman, Public Prosecutor for the State. 
Sri  Giasuddin Ahmed, Advocate for defence. 
  

Date of Evidence     :   19-06-2013, 05-07-2013, 07-08-2013 &  
     04-09-2013               
Date of Argument  : 27-11-2013 
Date of Judgment : 06-12-2013   

 

J U D G M E N T  
 

    The prosecution story as revealed from the C.R. is that 
on 17-10-1999 at about 6-30 p.m. At village Boropatakata under P.S. South 
Salmara, the accused persons wrongfully confined one Abu Taleb and 
Yunus Ali in the house of one Afizan Bewa and committed murder by 
intentionally causing the death of Abu Taleb and also assaulted Yunus Ali 
with intent to commit the murder. 
 

2.  Stating the aforesaid facts, an F.I.R. was lodged before the 
South Salmara Police Station. The South Salmara Police Station registered 
a case thereon and took up the investigation. At the conclusion of the 
investigation, the South Salmara Police Station submitted the charge-sheet 
under Sections 147/149/342/302/307 I.P.C. 
 

3.  After commitment and on the appearance of the accused 
persons, the charges under Section 342/302/307 I.P.C. R/W Section 34 
I.P.C. were framed against the accused. The charges so framed were read 
over to the accused to which they pleaded not guilty. 
 

4.  During trial the prosecution side examined as many as 11 
(eleven) P.Ws. The accused persons declined to adduce any evidence. 
This Court heard the arguments of the case on 30-08-2004 and delivered 
the judgment on 10-09-2004 whereby the accused persons were acquitted 
on benefit of doubt. 
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5.  Being aggrieved with the aforesaid order of acquittal, Abdul 
Mannaf Sarkar preferred the Criminal Revision Petition No.698 of 2004 
before the Hon'ble High Court and the said Criminal Revision has been 
disposed of vide the judgment dated 21-11-2012, whereby the order of 
acquittal of the accused persons as stated above, was set aside and the 
case was remanded to this Court accordingly. 
 

6.  After remand, both the parties were asked to adduce evidence, 
if any. The prosecution declined to re-examine the P.Ws already examined. 
However, the defence side cross-examined some of them. This Court 
examined one Court Witness. Thereafter, arguments of the case were 
heard from learned Public  Prosecutor as well as learned defence counsel. 
 

7.  Now, the point for determination in this case will be as to 
whether the materials surfaced in the testimonies of the P.Ws and C.W. 
would warrant the conviction of the accused persons under the offence 
alleged of? 

DECISIONS AND REASONS THEREON  

8.  From the prosecution story, it is revealed that in the alleged 
incident, one Abu Taleb lost his life whereas one Yunus Ali sustained stab 
injury on his abdomen. The dead body of the deceased Abu Taleb was 
inquested vide Ext-2. Thereafter, the dead body was sent to hospital for 
postmortem vide dead body Challan under Ext-3 and finally postmortem 
examination was conducted on the aforesaid dead body vide Ext-6. The 
postmortem examination recorded the following injuries” 

  “ Built average, face-pale in appearance, rigor mortis- present; Mouth- half 
open, eyes closed. 

  Injury : one stab wound over the umbilical region right side 2”X1”x full 
thickness of abdominal wall. The intestinal coil and omentum are protruted out through 
the injury. Blood clot are present. 

  The opinion recorded by the Doctor (P.W-10), who conducted 
the autopsy was that the cause of death was due to shock and 
heamorrhage as a result of injury sustained by the deceased. 

9.  On the other hand, one Yunus Ali also sustained stab wound 
over the left splenic area and according to Doctor (P.W-11) who examined 
the aforesaid injured, the injury was caused by sharp object and was 
grievous in nature and also it was mentioned in the report under Ext-7.   

10.  Now, it is to be ascertained as to whether the accused persons 
can be fastened with the liability to cause the aforesaid injuries on the 
deceased namely Abu Taleb as well as the injured Yunus Ali or not? 
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11.  To answer the aforesaid question obviously perusal of the 
evidences on record is necessary. 

12.  P.W-1 Md. Abdul Munnaf Sarkar states during trial and in his 
examination-in-chief that about four years ago one day during evening the 
accused Abdul Mazid called the deceased Abu Taleb and Yunus Ali @ Ali 
Hussain to his house to settle the land dispute between them. But he (P.W-
1) was not present in the house of the accused Abdul Mazid. At about 8 
p.m. one Mohamad Ali came to his house and informed him that the 
accused Abdul Mazid had assaulted Abu Taleb and Yunus Ali with a 
dagger. They had also brought the injured to his house and they took them 
to the hospital located nearer to his house. The injury of Abu Taleb was tied 
up with a towel. The deceased told him that he was stabbed by the 
accused Abdul Mazid with a dagger. Abu Taleb succumbed to the injury in 
the hospital in the early morning at about 4 a.m. But Yunus Ali survived but 
he sustained grievous injury on his stomach. He lodged the F.I.R. With the 
Police under Ext-1 wherein Ext-1 (1) is his signature. Ext-2 is the inquest 
wherein Ext-2 (1) is his signature. 

  During cross-examination the P.W-1 denied that he did not 
state before the police that the accused Abu Taleb told him that he was 
stabbed by the accused Abdul Mazid. He also did not write in the F.I.R. that 
he heard about the occurrence from Mohammad Ali nor did he mention in 
the F.I.R. that deceased told him that he was stabbed by the accused 
Abdul Mazid 

  From the testimony of P.W-1, it is very much clear that the 
witness did not see the incident. 

13.  P.W-2 Mosstt. Afizan Bewa states during trial and in her 
examination-in-chief that 3 ½ years ago one day Abu Taleb came to her 
house and told her that the matter of land dispute would be settled on that 
day and the accused persons were also arriving at her house. During 
evening all the four accused persons arrived in her house. Yunus Ali had 
also come to her house. The accused Abdul Mazid rebuked by saying that 
she was creating all the troubles and at that time accused Malek Ostad 
gave a slap on the face of Abu Taleb. Thereafter, Abu Taleb picked up a 
split wood in his hand. Then the accused Abdul Mazid wrapped Abu Taleb 
from behind and Harez dealt a dagger blow on Abu Taleb. As a result, 
intestines came out from the belly. Thereafter, the accused Malek Ostad 
gave a knife blow to Yunus Ali. Thereafter, all the male accused persons 
fled away from her house and the V.D.P party apprehended the accused 
Hasina Banu and they handed over her   to police. Thereafter, both the 
injured persons were taken to the hospital and Abu Taleb succumbed to 
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the injuries in the hospital in the early hours of the morning. On the 
following morning police arrived and investigated into the case and also 
examined her. She identified the accused persons in the dock by name and 
face. 

  During cross-examination the aforesaid P.W. stated that the 
dispute had arisen one month prior to the death of Abu Taleb and she did 
not call the meeting at her house but Abu Taleb told her that the meeting 
would be taken place at her house. The accused persons had thrown the 
dagger into the paddy field and the police could not trace out the same 
inspite of search. 

  From the testimonies of P.W-2, it is very much apparent that 
the aforesaid P.W. has implicated the accused person. 

14.  P.W-3 Saukat Ali states during trial that about 3/4 years ago 
one day on one Sunday in the evening he heard hue and cry in the house 
of Afizan Bewa and on hearing the same he went there. Outside the house 
he met Yunus Ali, who was standing by catching his belly with his hand and 
on being asked he told him that accused Malek Ostad stabbed him. Then 
he entered into the house and saw that Abu Taleb is lying on the ground 
keeping his head on the thigh of his Masi Afizan  and he (P.W-3) saw that 
intestine is coming out from the bally. On being asked Afizan told him that 
accused Harez Ali stabbed him with a dagger. But he (P.W-3) had not seen 
the occurrence. He was the Iman of the Masjid of the said village. On the 
following morning police came to the house of Afizan Bewa and seized on 
Hariken lamp M.Ext-1 in his presence vide seizure list under Ext-2 wherein 
Ext-2(1) is his signature. On the next morning he heard that Abu Taleb 
succumbed to the injury in the hospital. 

  The aforesaid witness during cross-examination denied that he 
did not state before the police that Yunus Ali told him that he was stabbed 
by the accused Malek Ostad also he denied that he did not state before the 
police that Abu Taleb was lying and putting his head in the lap of his Masi 
Afizan and she told him that Abu Taleb was stabbed by the accused Harez 
Ali. During cross-examination the P.W-3 further states that it was dark night 
but lamp was burning in her house at that time. 

15.  P.W-4 Md. Bakkar Ali during trial and in his examination-in-chief 
states that on the date of incident and at the relevant point of time hearing 
hue and cry he went to the house of Afizan Bibi and saw that Abu Taleb 
was lying on the ground in injured condition and intestine is coming out 
from his bally. Afizan Bibi told him that he was stabbed by the accused 
Harez Ali.  But he did not find Harez Ali in the house and he saw the 
mother of Harez Ali. Afizan Bewa told him that Harez Ali, his mother and 
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his brothers had committed the crime. Hence, he being the Nayak of VDP 
alongwith other members guarded the mother of Harez Ali and handed 
over her to police on the following morning. He also seen the injury on the 
abdomen of Yunus Ali. Accused persons were identified. 

  However, during cross-examination the P.W-4 admitted that he 
did not state before the police that Afizan told him that Abul Taleb was 
stabbed by the accused Harez Ali and the police did not also ask him about 
the same. He (P.W-4) denied that he did not state before the police that 
Yunus Ali was standing having injury on his stomach. 
 

16.  P.W-5 Mosstt. Khairan Nessa states during trial that she was 
living with her husband in the house of her mother Apijan Bewa. On the 
date of incident her maternal uncle Majid, Malek Ostad, Hasena Bibi, Harej 
Ali, Rezina Bibi came to their house to discuss about the partition of the 
property. Md. Mazid Ali rebuked her mother then Abu Taleb told that if her 
mother is to get the property, she was to be given. At which, accused 
Malek Ostad slapped Abu Taleb. Then Abu Taleb attempted to pick up one 
fire wood and the accused attacked Abu Taleb grabbed him and called the 
accused Harej Ali, who stabbed Abu Talep at the right side of the 
abdomen. She (P.W-5) tried to catch the accused Harej Ali and at which 
the accused shown dagger towards her. Seeing the situation, Yunus Ali 
attempted to flee away to save himself and the accused Malek Ostad 
assaulted him with a dagger on left side of the stomach. Thereafter, the 
accused persons fled away. The intestine came out from the stomach of 
Abu Taleb. Abu Taleb succumbed to the injuries on the hospital on the 
following morning but Yunus Ali luckily escaped.  The police had seized 
one haricane lamp from their house. M. Ext-1 was the seized Haricane 
lamp. She put the thumb impression on the seizue list. Accused persons 
are identified in the dock. 
 

  During cross-examination the P.W-5 denied that she did not 
state before the police that Abdul Mazid rebuked her mother. Further the 
aforesaid P.W-5 stated during cross-examination that the incident had 
taken place in the house of accused Harej. On the date of incident it was 
stormy day having rain, thunder stone. It was a dark night. She did not see 
Malek Ostad giving slap to Abu Taleb. At that time Harej was not present. 
She did not see Harej Ali assaulting Abu Taleb nor did she see Makek 
Ostad giving dagger blow on Yunus. She did not chase Harej Ali nor Harej 
Ali attempted to threaten her by showing dagger. Apijan Bewa is his foster 
mother. Izzatan and Joinab are the sisters of Apijan. The aforesaid persons 
had taken their share over the paternal landed properties and disposed of 
the same by selling prior to the incident. Apijan was an ailing old woman, 
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she had no capacity of eyesight during night.  She was bed-ridden.  Harej 
Ali cultivate the land of Apijan on adhi she did not see the incident by her 
own eyes. Chimney of material Exhibit was broken.  
 

17.  P.W-6 Yunus Ali states during trial that Apijan Bewa is his 
maternal aunt. He knows the accused persons present in the dock. About 
3/4  years ago he was in the house of his maternal aunt Aijan Bewa and 
the accused Abdul Mazid called him and Abu Taleb from the market to his 
maternal aunt's house. The accused Abdul Mazid rebuked his maternal 
aunt Apijan Bewa and  Abu Taleb told the accused if any property was to 
be given it should be given. Then accused Malek Ostad slapped Abu Taleb 
so Abu Taleb attempted to take one fire wood and at that time Abdul Mazid 
grabbed him from inside. Accused Abdul Mazid called accused Harej Ali 
and at which accused Harej Ali came with a dagger in his hand and 
stabbed on the abdomen of Abu Talep. The intestine came out from the 
stomach of Abu Talep. Then out of fear he attempted to flee away at which 
the accused Malek Ostad stabbed him on the left side of his stomach with a 
dagger. The witness had shown the sign of injury on the stomach to the 
Court as a result he felt down. Thereafter, what happened he cannot say. 
He was in the Dhubri Civil Hospital for about two months. They were taken 
to Jhaikhowa Hospital immediately after the occurrence and on the 
following morning Abu Taleb succumbed to the injury in the hospital and he 
was brought to Dhubri Civil Hospital. 

  During cross-examination the P.W-6 denied that he did not 
state before the police that Abdul Mazid rebuked Apijan Bewa. He further 
denied that he did not state before the police that accused Abdul Mazid 
called him from the market. The aforesaid witness during cross-
examination stated that he came with his mother to the village of his 
maternal aunt about 7 days prior to the occurrence regarding the partition 
of the property and they were in the house of Joinab Bibi. He was 
senseless and as he cannot say who came to the place of occurrence on 
hearing hallas. He was assulted at a distance of 5 cubic from the house of 
his maternal aunt while he was attempted to flee away.  

  During cross-examination he further deposed that at the 
relevant point of occurrence he was pursuing his studies in Kolabari L.P. 
School. At that time he was aged about 12/13 years. On the date of 
incident and at the relevant point of time it was about 7/7-30 p.m. and was 
also rainy day having storm and thunder. He attended the Court on being 
informed by Jafer Ali, who happens to be the brother of the deceased Abu 
Talep. The distance between the house of Abu Talep and Jafer Ali is about 
one and a half kilometers. He went to the place of occurrence later on after 
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the arrival of Abu Talep and others at the place of occurrence. The name of 
his mother is Ijjatun Bibi and Joynab and Afiza are sisters of his mothers 
and as such, they are his aunts. Prior to the incident her mother herself 
alongwith her sisters took out their respective share over their paternal 
properties during the life time of their father Ishan Ali. The shares of her 
mother and her sisters over their paternal properties have already been 
disposed of by selling it to other person. Abu Talep came to the place of 
occurrence for seeking more shares in the paternal properties, but his 
mother Joynab did not accompany him. The incident had taken place at the 
house of Harez Ali and his brother Malek Ustad. At the time of incident 
Harez Ali was not present at the place of occurrence. He did not see the 
accused Harez Ali stabbing on the belly of Abu Talep. He did not see the 
accused Malek Ustad assaulting him and he slipped on the ground while 
rain and storm had started and accordingly sustained injuries.  
 

18.  P.W-7  Md. Abdul Samad Sk. States during trial and during his 
examination-in-chief that about 3 years ago at about 6-30 p.m, while he 
was in the house, he heard hue and cry in the house of Afija Bewa adjacent 
to his house and on hearing hallas, he went to her house.  When he 
entered into the house of Afijan Bewa, he saw that the accused. Harez Ali 
and Malek Ustad were coming out from the house and ran away. He saw 
that Yunus Ali is lying in injured condition at the doorstep.  The deceased 
Abu Taleb was also lying in front of the house. On being asked , Afijan 
Bewa told him that the accused Harej Ali assaulted Abu Taleb and the 
accused Malek Ustad assaulted Eunus Ali and fled away. The intestine is 
coming out from the abdomen and Abu Taleb and the injured was tied up 
with the towel and the injured was taken to South Salmara hospital. The 
police has seized the harricane vide Ext-2 wherein Ext-2 (2) is his 
signature. Abu Taleb succumbed to the injury in the hospital. 

  The aforesaid witness during cross-examination denied that he 
did not state before the police that he saw the accused Harej Ali and Malek 
Ustad to come out from the house of Afijan Bewa and fled away when he 
arrived there. Also he denied that he did not state before the police that 
Afijan Bewas told him that the accused Harej Ali assaulted Abu Taleb and 
the accused Malek Ustad assaulted Eunus Ali. The police took away the 
harican on the very day of occurrence and he put signature on the seizure 
list on the same day. 

  During cross-examination the aforesaid witness stated that he 
is a vegetable vendor at Patakat market. The Patkata Market is situated at 
a distance of one furlong away from his house. He was not present at the 
time of seizure of Haricane vide Ext-2. He cannot say as to the Harican 
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whether the chimney was broken or not. Police did not record his statement 
during investigation. He did not state before police during investigation that 
he saw the accused Harez Ali and Malek Ustad to come out from the house 
of Afizan Bewa. He did not state before the police during investigation that 
he saw Yunus Ali was lying on the door step of the house of Afizan Bewa 
and in injured state. He also did not state before police during investigation 
that he saw Abu Taleb was lying in front of the house. He did not put his 
signature on any paper produced by police. 

19.  P.W-8 Mahammad Ali states during trial and in his examination-
in-chief that about 3 years ago one day in the evening on hearing halls, he 
went to the house of Afijan Bewa and found Abu Taleb and Eunus Ali lying 
in the injured condition in her house. He heard that Abut Taleb was 
assaulted by the accused Harej Ali and Yunus Ali was assaulted by the 
accused Malek Ustad. 

  During cross-examination the aforesaid witness stated that Aji 
Sk. is his father. Natijan Bewa is his aunty. Natijan is the grandmother of 
the deceased, Abu Taleb. At the relevant point of time he was at his house. 
He heard cries from his house and hearing the halla he alongwith a 
numbers of people came to the scene. But he cannot say the names of 
other persons, who accompanied him and they are hailing from his village. 
He knows Khadim Ali. Khadim Ali is the maternal uncle of deceased Abu 
Taleb. Khadim Ali and Isad Ali are different persons. The name of the son 
of Isad Ali is Abdul Mazid. Abdul Mazid resided a village Gomaijhora. 
Before that Abdul Mazid resided along with the accused persons in the 
place of occurrence. 

Isad Ali brought up Harez Ali and Harez took care of Isad Ali at 
his old age. Harez Ali rear brought up by his grandfather Isad Ali. He 
arrived at the place of occurrence at about 6:30/7 p.m.  The houses of the 
P.O. were packed up by villagers. He did not hear about the incident from 
any village people.  

20.  P.W-9 Mozammel Hoque was the police officer at the relevant 
point of time. According to him on 18-10-1999 he was at South Salmara 
Police Station as S.I. Of Police and on that day, the O.C. on receipt of the 
F.I.R registered the case and endorsed the investigation in his name. The 
O.C. had made the G.D. Entry No.265 dt. 17-10-1999. On getting the F.I.R. 
endoresed in his name he came to know that Abu Taleb and Yunus Ali 
were admitted into South Salmara hospital  and amongst them Abu Taleb 
died. So he visited South Salmara hospital and he found the dead body of 
Abu Taleb in the hospital and Yunus Ali in injured condition. He prepared 
the inquest on the dead body. He sent the dead body for postmortem 
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examination and the injured Yunus Ali for further investigation to Dhubri 
civil hospital. Thereafter, he visited the place of occurrence and prepared 
the sketch map. He had examined the witnesses and recorded their 
statement. He seized one Hariken lamp on being produced by Khairun 
Nessa at the place of occurrence. He arrested the accused persons and 
forwarded them to the Court. He collected the postmortem report and injury 
report. Ext-2 is the seizure list wherein Ext-2 (3) is his signature. Ext-2 A is 
the inquest and Ext-2 A (2) is his signature. Ext-3 is the dead body challan 
and Ext-3 (1) is his signature. Ext-4 is the sketch map prepared by him. 
Ext-4 (1) is his signature. On completion of the investigation he submitted 
the charge-sheet under Ext-5 wherein Ext-5 (1) is his signature. M. Ext-1 is 
the seized Hariken lamp. 

  During cross-examination the P.W-9 stated that he did not 
mention the name of the person to whom the seized Hariken belong. Both 
the parties were related and he did not find the wall of the house broken 
where the occurrence had taken place. He did not find any blood stain 
marks at the place of occurrence. He did not mention in his C.D. whether 
the night of occurrence was moonlight or it was dark. Further, the I.O. 
during cross-examination stated that the witness Abdul Mannaf Sarker did 
not state before him that the deceased Abu Taleb told him that he was 
stabbed by the accused Abdul Mazid. Further, the witness Saukat Ali did 
not state before him that Yunus Ali told him that he was stabbed by the 
accused Malek Ostad also the aforesaid witness did not state before him 
that Abu Taleb was lying putting his head in the lap of his Masi Afija and 
she told him that Abu Taleb was stabbed by the accused Harej Ali. Also the 
witness Bakkar Ali did not state before him that Yunus Ali was standing 
having injury on his stomach. Further, he did not mention before him that 
the name of Ali Hussain, Khoiron Nessa and Sorhab and the said witness 
did not state before him that the accused persons conspired to commit the 
offence and he guarded the accused Hasina Banu. The witness Khairon 
Nessa did not state before him that the accused Abdul Majid had rebuked 
his mother. The witness Yunus Ali did not state before him that the accused 
Abdul Majid rebuked Afizan Bewa. Also the witness Abdul Samad Sk. did 
not state before him that he saw the accused Harej Ali and Malek Ostad 
coming out from the house of Afizan Bewa and fled away and when he 
arrived and that Afizan Bewa told him that the accused Harej Ali assaulted 
Abu Taleb and the accused Malek Ostad assaulted Yunus Ali. 

  The I.O. During cross-examination further stated that before 
lodging formal ejahar in this case a G.D. Entry was recorded and the same 
is 265 dated 17-10-1999. During investigation, he did not seize the 
aforesaid G.D. Entry. However, he noted the same in the C.D. but he did 
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not submit the extract copy of the same alongwith the charge-sheet. He did 
not seize the documents as to the cross-case. Abdul Munnaf Sarkar S/o. 
Paniruddin Sarkar is the informant of the G.D. Entry, who was informant of 
the cross-case had not been mentioned in the C.D.  The dispute originated 
from the land. During investigation he did not seize any documents as to 
the land nor did he ascertain the same in the office of the Circle Officer. 
Afizan, Khoiron and Yunus Ali were not known to him. He did not mention 
the name of the identifier of those persons in the C.D.  Yunus himself was a 
school going student. During investigation he did not obtain any certificate 
as to the age of Yunus Ali. Yunus Ali, who was hailing from Borkanda 
under Bilasipara P.S. The P.O. falls under the jurisdiction of South Salmara 
P.S. He has not drawn up the separate sketch of the house of Harej Ali. 

21.  P.W-10 Dr. Taufizur Rahmanm, who conducted the postmortem 
examination on the body of Abu Taleb states during trial that on 19-10-
1999, he was working as M & H.O. At Dhubri Civil Hospital and on that day 
he performed the postmortem examination on the body of Md. Abu Taleb, 
44 years male, Muslim, who was brought and identified by UBC/674 
Kashiram Sarkar, ABC/20 Suren Ray. Ref. SSM P.S. Case No.145/99 and 
found as follows: 

   “ Built average, face-pale in appearance, rigor mortis- present; Mouth- half open, eyes 
closed. 

  Injury : one stab wound over the umbilical region right side 2”X1”x full 
thickness of abdominal wall. The intestinal coil and omentum are protruted out through 
the injury. Blood clot are present. 

  Blood is present in the peritonum. 

  More detailed descriptions:- The injuries described is ante 
mortem in nature. 

  Opinion :The cause of death  is due to shock and heamorrhage 
as a result of injury sustained by the deceased. 

  Ext-6 is the postmortem report, Ext-6 (1) is his signature. Ext-6 
(2) is th signature of Joint Director of Health Services, Dhubri. 

22.  P.W-11 Dr. Raj Kumar Mahato being another Medical Officer 
examined one Yunus Ali and found one injury over the body of the 
aforesaid person and the same was stabbed wound over left splenic area 
and according to the Doctor, the aforesaid injury was caused by sharp 
object 0 to 24 hours old and grievous in nature. Ext-7 is his report wherein 
Ext-7 (1) is his signature. 

23.  During trial one C.W-1 namely ASI Abul Kalam Azad was also 
examined and he stated that he is working in the South Salmara Police 
Station in the capacity of A.S.I. He is at present dealing with the documents 
of the police station in the capacity of Serista. This Court was pleased to 



 

 

11 

issue summon to the O.C, South Salmara Police Station to produce the 
G.D. Entry No.265 dated 17-10-1999 of South Salmara Police Station. The 
aforesaid G.D. Entry is not available with the Police Station because of the 
erosion of the river Brahmaputra in and around the police premises after 
1999 and accordingly due to the erosion and shifting of the Police Station 
to other places, some important documents were destroyed. As such, today 
he could not bring the aforesaid G.D. Entry. 

  So these are all about the evidences on record. 

24.  Here in this case altogether 11 (eleven) P.Ws were examined. 
Out of them P.W-2, P.W-5 and P.W-6 are related to each other. Remaining 
P.Ws excepting I.O. and the Doctors are independent and neighbours to 
the place of occurrence. From the evidence of neighbours i.e. P.W-3, P.W-
4, P.W-7 and P.W-8, it appears that they did not see the incident and came 
to know about the incident. However, when their evidences are analysed in 
the light of the deposition of I.O, it is found that the aforesaid witness had 
embellished/improved the prosecution story about the hearing of the 
incident. Therefore, it is difficult to place reliance on the testimonies of the 
aforesaid P.Ws. P.W-1 Abdul Munnaf Sarkar also did not see the incident, 
however he had also come to know about the incident from one Mohamad 
Ali.  

25.  From his evidence, it is revealed that the deceased Abu Taleb 
had told him before his death that the deceased was stabbed by the 
accused Abdul Mazid with a dagger. But it is found from the deposition of 
the I.O. (P.W-9) that the said witness did not state before the I.O. that the 
deceased Abu Taher told him that he was stabbed by the accused Abdul 
Mazid. As such, it is found that the P.W-1 had also improved the 
prosecution story during trial and as such absolute reliance cannot be 
placed on his testimonies also. 

26.  It is alleged that P.W-6 Md. Eunus Ali sustained injuries in the 
incident. In his examination-in-chief he had implicated the accused person 
with the offence alleged of and specifically implicated the accused Malek 
Ostad that the said accused stabbed him on the left side of the abdomen. 
But during cross-examination the same witness deposed before this Court 
as follows.  

  “The incident had taken place at the house of Harez Ali and his 
brother Malek Ostad. At the time of incident Harez Ali was not present at 
the place of occurrence. He did not see the accused Harez Ali stabbing on 
the belly of Abu Taleb. He did not see the accused Malek Ostad assaulting 
him and he slipped on the ground while rain and storm had started and 
accordingly sustained injuries.”  
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27.  So considering the entire testimony of the said P.W. who 
happens to be the most material witness of the incident and being injured, it 
has come out that the said witness had also recorded failure to implicate 
the accused persons with the offence alleged of. 

28.  P.W-5 Mosstt. Khairan Nessa being another witness of the 
incident had also implicated the accused persons with the offence during 
her examination-in-chief. But when her cross-examination is considered in 
the light of her examination-in-chief, it is also revealed that infact she did 
not see Malek Ostad giving slap to Abu Taleb and at that time Harej was 
not present and she did not see Harej Ali  assaulting Abu Taleb nor did she 
seen Malek Ostad  giving dagger blow on Yunus. During cross-examination 
she also denied that she chase harej Ali nor Harej Ali attempted to threaten 
her by showing dagger.  

29.  In the result, it is found that the aforesaid witness being one of 
the most material witness had also recorded failure to bring cogent and 
trustworthy material against the accused persons named above. 

30.  Now, the testimonies of last material witness remained to be 
examined. She is none but the P.W-2 Afijan Bewa. She has implicated the 
accused persons with the offence alleged of but when her testimonies are 
analyzed in the light of other two material witnesses, it is found that the 
other two material witnesses namely P.W-5 and P.W-6 had not at all 
corroborated  the story of P.W-2.  It is needless to state here that the 
aforesaid P.Ws are related witness and also the accuseds are relatives of 
the P.W-2. Further, it is needless to state that here that parties to the case 
are suffering from land dispute arising out of the partition of paternal 
properties of the father of P.W-2. 

31.  Considering the aforesaid facts and circumstances, it is found 
that there are solitary evidence of P.W-2 in support of the prosecution 
story. The settled principle of the law is that on the basis of Solitary 
evidence, conviction can be recorded if reliance can be placed. In the case 
in hand, it is found that the accused had land dispute amongst their family 
members i.e. P.W-1, P.W-2 and P.W-6. 

32.  Under the aforesaid circumstances, it is felt not safe to rely 
absolutely on the testimony of P.W-2 to convict the accused persons in a 
trial of murder case though one person Abu Taleb had lost his life in the 
instant case. Therefore, considering the aforesaid un-corroborated 
testimony of the P.W-2, it is found that the same is not sufficient to convict 
the accused persons under the offence alleged of and as such  due to the 
absence of cogent and reliable evidences, it cannot be held that the 
prosecution story has been established against the accused persons 
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beyond all reasonable doubts and as such at this critical juncture , the 
accuseds are entitled to get benefit of doubt and accordingly the same is 
awarded and accuseds are acquitted and set at liberty forthwith. Judgment 
is delivered in open Court. 

Given under my hand and seal of the Court on this 6th day of 
December, 2013. 

 

Dictated & Corrected by me 

                               Sessions Judge, Dhubri 

Sessions Judge, Dhubri. 


