
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 

Case no : GR (GKJ) 356 of 2009 
 

State of Assam 
-Vrs- 

                                            1. Md. Moinul Haque 
                                            2. Md. Ainul Haque 
                                            3. Md. Islam Haque 
                                            4. Md. Manwar Ali 
                                                              ………Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution ----  Shri U. K. Sarkar, Addl. PP 
For the defence ---------- Md. J. J. Ahmed 
 
Evidence recorded on    : 06.8.10, 12.10.10, 27.12.10, 31.5.11, 04.8.12,  
                                         03.10.12 & 05.6.13 
Argument heard on       : 29.6.13 
Judgment delivered on  : 12.7.13 
Penal law involved        : u/s 448/323 IPC 
 
 
 

J U D G M E N T 
 

                           1. An ejahar was lodged on 10.9.09 by one Shri Dhananjoy Mondal 
to the effect that on that day at about 02-30 PM he saw the above-named accused 
persons erecting an electric-pole in front of his house. As he raised objection, they 
beat him with hand & lathi causing injuries on his person. The informant’s brother 
namely Shri Krishna Nanda Mondal rushed in to the place of the occurrence 
whereupon the accused persons pulled him out of the shop and beat him with a cane 
causing injuries ; he (Krishna) lost a gold-chain & a cash of Rs.500/- in the melee. 
The neighbouring people came in response to the commotion and saved the life of 
the informant & his brother. 

               2. Police, after investigation, submitted Charge-sheet against the 
above-named accused persons and, on their appearance before the Court, the 
particulars of the offences punishable u/s 448/323 IPC were explained to them by 
my learned predecessor, after supplying copies u/s 207 CrPC, to which they pleaded 
not guilty, as the order dated 21.6.10 shows. During trial, the prosecution examined 
eight witnesses and declined to adduce further evidence. The accused persons were 
then examined u/s 313 CrPC ; they denied the allegations and declined to adduce 
any evidence. I have heard the argument of both sides at length.                                                                                

              3. The points for determination in this case, given the offences 
explained by my learned predecessor, are : 
                       (i) Whether on 10.9.09 at about 2-30 PM the accused persons entered 
into/upon the house/shop in possession of the informant Shri Dhananjoy Mondal 
located in Kaldoba (Part-I) falling under Golakganj PS to annoy him or to commit 
the following offence and thereby committed an offence punishable u/s 448 IPC ; 
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                      (ii) Whether on or about the same date, time & place the accused 
persons voluntarily caused hurt to said informant and/or his brother Shri Krishna 
Nanda Mondal and thereby committed an offence punishable u/s 323 IPC ;  

                  And, if so, what punishment the accused persons deserve. I may 
note here that the offences were explained to the accused persons by my learned 
predecessor not with the aid of Sec.34 IPC. However, as observed by the Hon’ble 
Supreme Court in Ramji Singh & Another -Vrs- State of Bihar [reported in 
MANU/SC/0632/2001 = AIR 2001 SC 3853 = (2001)9 SCC 528], the accused 
persons can be convicted with the aid of Sec.34 IPC even in absence of such charge 
if the proved facts & circumstances warrant so. 
 
Decision & reasons therefor :  
 
                         4. Already noted, the prosecution has examined eight witnesses in 
this case out of whom PW-1 Shri Dhananjoy Mondal is the informant-victim. While 
proving the Ejahar as Ext.1 he deposed to the effect that one day, about ten months 
before the date (06.8.10) of his evidence at about 02-30 PM, he saw the accused 
persons erecting an electric pole in front of his house-gate. As he enquired as to 
whether they had any authority to do so, the accused persons assaulted him with 
lathi causing injuries on his leg. His brother Shri Krishnananda Mondal (PW-2) 
came whereupon the accused persons assaulted him too. PW-1 added that he had a 
shop of mobile-phone in the campus of his house. He stated during cross-
examination that one Uttam Malakar (PW-4), Bacha Rabidas (PW-3) & Dhaneshwar 
Roy were present at the time of the occurrence and that there are shops of Mozam 
Ali (PW-6), Lanesh Ali & Uttam Malakar (PW-4) near his house. PW-1 stated 
further that prior to the occurrence accused Ainul & Moinul, who are brothers of 
each other, took an electric-connection from his house which he discontinued after 
two days. He added that he was medically examined in this case. He denied to have 
omitted in his statement u/s 161 CrPC that he was beaten up with lathi. 
                        5. PW-2 Shri Krishna Nanda Mondal, the brother of PW-1, is the 
other alleged victim. He testified that about one year before the date (12.10.10) of 
his evidence one day at about 02-30 PM, when he was present with PW-1 in the 
shop situated in their house-campus, 8/10 persons started to dig a hole near the gate 
saying that they would erect an electric pole there. PW-1 expressed his displeasure 
over the matter whereupon the accused persons started to assault him. PW-2 
intervened but the accused persons assaulted them too ; accused Moinul hit on his 
face & back by means of a board and others assaulted him with hand-blows. On 
ejahar lodged by PW-1, police sent this witness for medical examination. During 
cross-examination PW-2 denied to have stated u/s 161 CrPC that he was in a 
different village (situated admittedly 10/15 Km away from the P.O.) at the time of 
the occurrence or that he was assaulted by means of a board.  
                      6. PW-3 Shri Bacha Rabidas testified that about one year before the 
date (27.12.10) of his evidence at 2-00/2-30 PM, when the accused persons were 
fixing an electric-post in front of the gate of PW-1, the latter repeatedly asked them 
not to do so whereupon accused Moinul tried to hit him with a “Kodal” which PW-3 
prevented. At that time, PW2 came to restrain the accused persons but they assaulted 
both PW-1&2. They also damaged the signboard of the shop of PW-1.  
                      7. PW-4 Shri Uttam Malakar deposed to have been busy in his shop at 
the relevant time when heard a ‘Hulla’ caused by PW-1, accused Moinul & others. 
He then saw a gathering over there. 
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                       8. PW-5 Shri Shiburam Mondal testified that about one & half a year 
before the date (04.8.12) of his evidence at about 12-00 noon, when he was an 
employee in the mobile-phone shop of PW-1, some people from the Electricity-
department came to install an electric-pole in front of the shop of PW-1. PW-1 then 
went out to talk to those people keeping PW-5 back in the shop. After that, a 
commotion took place but PW-5 could not say what exactly happened there. 
                       9. PW-6 Md. Mujam Ali deposed to the effect he had a furniture-shop 
on the land of PW-1 where many people assembled one day about one & half a year 
before the date (04.8.12) of his evidence. He heard from them that PW-1 had an 
infighting with accused Moinul, Islam & others at 11-00AM/12-00 Noon. 
                     10. PW-7 Dr. Hanifullah is the M.O. in this case. He testified that on 
10.9.09 at about 4-30 O’ Clock he examined PW-1&2  in Agamani CHC on police-
requisition and found no external injury on their persons. He proved the medico-
legal report as Ext.2. PW-8 Shri Pranjit Das, the I.O., testified about some details of 
his investigation and the statements made by the PWs to him. 
                     11. PW-3 testified that the accused persons damaged the signboard of 
the shop of PW-1. But PW-1 himself (also other PWs) is totally silent about that part 
of the matter. There is no other evidence even to suggest that the accused persons 
entered into/upon the property of PW-1 or of anyone else. In fact, the whole 
occurrence seems to have taken place in front of the gate of PW-1’s house/shop 
(shop is located in the house-premises itself) which is presumably a public 
place/path. Hence, the offence punishable u/s 448 IPC, even the one u/s 447 IPC 
(which is as a minor offence within the meaning of Sec.222 CrPC), is not proved in 
this case, in my considered opinion. 
                     12. So far as the offence punishable u/s 323 IPC is concerned, PW-1 
gave a clear & vivid description of the occurrence and PW-2&3 corroborated him on 
every material point. PW-4,5&6, though did not see the beating for the respective 
circumstance deposed to by them, supported the occurrence circumstantially by 
stating respectively that they heard/saw a commotion/assembly at the relevant time 
& place. The PWs have been subjected to detailed cross-examinations but nothing 
material could be elicited from them worth shaking their credence and, on the facts 
& circumstances of the case, I find their evidence to be very natural & trustworthy. 
Learned defence lawyer has argued that the doctor (PW-1), who examined the 
victims, found no external injury on their persons and, hence, the allegation of their 
sustaining hurt is false. I respectfully disagree. I may note here that the assault of the 
alleged kind may not create any visible injury but it is sure to cause some bodily 
pain (whatever be the severity of it) which is enough to constitute hurt within the 
meaning of Sec.319 IPC. 
                     13. The defence highlighted some so-called contradiction between the 
evidence of the PWs with their statements u/s 161 CrPC, particularly on the point of 
the assault by lathi on PW-1, the presence of PW-2 at the initial part of the 
occurrence, the assault on PW-2 by a board, slapping of PW-3 or the use of a spade 
in the occurrence. But even sieving off these chaffs, I get the clear grains that the 
accused persons en bloc beat PW-1 at the relevant time & place and thus voluntarily 
caused hurt to him in furtherance of their common intention. Moreover, there is no 
presumption in law that I.O. is an apostle of truth ; a piece of evidence cannot be 
brushed aside, in my considered opinion, merely because the I.O. has stated in his 
evidence that the concerned witness did not disclosed the fact to him or stated 
otherwise u/s 161 CrPC. It has been required in a catena of precedents  [vide. 
Nurjamal -Vrs- State of Assam  reported in 1998(1) GLT 90 that the evidence be 
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appreciated as a whole and not by picking up stray sentences from here & there. In 
the instant case, the FIR, which was lodged by PW-1 on the very day of the 
occurrence, clearly mentions that the accused person beat him with lathi and 
assaulted PW-2 also. The PWs maintained the same stand during their evidence too. 
Therefore, there was no reason for them to skip over those facts while making 
statements u/s 161 CrPC if they were properly examined by the I.O. While saying 
so, I am conscious of the legal position that an FIR can be used in respect of the 
evidence of the informant (PW-1 in this case) only and that too for the purpose of 
contradiction alone. I have referred to the FIR above not for corroborating PW-1 or 
PW-2 but to highlight the circumstance which clearly shows that the PWs had no 
apparent reason to skip over those facts while making the statements u/s 161 CrPC. 
                      14. The defence fell heavily on the non-examination of some of the 
neighbouring people and some of those who assembled at the time & place of the 
occurrence. But it is well settled that it is the quality of evidence and not the number 
of witnesses what matters in a criminal trial ; if the evidence of the examined PWs is 
found reliable, as in this case, the non-examination of other witnesses remains to 
have no consequence. The defence has also hammered on some variations in the 
versions of the PWs which I find only peripheral on the facts & circumstances of the 
case. Such kind of variation, unlike parrot-like corroboration, is rather a hallmark of 
truth, as observed in Ousu Varghese -Vrs- State Of Kerala reported in AIR 1974 SC 
739 : 1974 CriLJ 624 : (1974)3 SCC 767. 
                      15. The defence further argued on the enmity arising out of the 
discontinuation of electric-supply by PW-1 which accused Ainul & Moinul had 
taken from his house prior to the occurrence. But, as observed in Ruli Ram and 
Another -Vrs- State of Haryana reported in MANU/SC/0803/2002 : AIR 2002 SC 
3360 : 2002 CriLJ 4337 : (2002)7 SCC 691, enmity is a double edged weapon ; it is 
the quality of the evidence which determines which way it would cut. If the 
evidence is not trustworthy, the enmity between the parties suggests a false 
implication. On the other hand, if the evidence is found reliable as in the instant 
case, such enmity supplies only the motive for commission of the offence which 
rather goes against the accused persons. 
                      16. It is, therefore, proved beyond all reasonable doubts that the 
accused persons, in furtherance of their common intention, caused hurt to PW-1, if 
not to PW-2. Hence, I convict the accused persons for having committed an offence 
punishable u/s 323/34 IPC (for application of Sec.34 IPC vide. Para : 3 above). They 
are, however, acquitted of the offence punishable u/s 342 IPC for the reasons stated 
in Para-11 above. The proved offence, which was ex facie committed in course of a 
sudden quarrel (though perhaps prompted to some extent by a previous grudge), 
being of petty nature and there being nothing on records to show that the convicts 
have any criminal antecedent, I, instead of sentencing to any punishment, release 
them after due admonition u/s 3 of the Probation of Offenders Act, 1958, for ends of 
justice. They are, however, directed u/s 5 of the Act to pay Rs.300/- each (i.e. one 
thousand & two hundred rupees in total) to the victim (PW-1) as compensation. 
Such compensation being adequate on facts in my considered opinion, no order is 
passed u/s 357-A CrPC. The bail-bonds of the convicts shall stand discharged after 
six months vide. the spirit of Sec.437-A CrPC. 
 
Given under my hand and seal of the Court on this 12th July, 2013.  

 
                                                                  Addl. Chief Judicial Magistrate, 
                                                                                Dhubri : Assam 

 


