
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (GKJ) 508 of 2007 
 

State of Assam 
-vrs- 

                                              1. Shri Gautam Dey 
                                              2. Shri Paritosh Das 
                                                                 …Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
 
Learned Advocates appeared : 
For the prosecution ---  Shri U. K. Sarkar, APP 
For the defence --------  Shri R. K. Jain 
 
Evidence recorded on   :  25.6.10, 10.3.11, 29.11.11 & 07.11.12 
Argument heard on       :  05.7.13 
Judgment delivered on  :  19.7.13 
Penal law involved        :  u/s 448/323/379 IPC 
 
 
 

J U D G M E N T 
 

                               1. The prosecution-case in brief, as revealed from the ejahar 
lodged by one Shri Narayan Chandra Dey, the then Sub-Divisional Officer, 
ASEB Sub-Division, Agamani, is that on 24.9.07 at about 01-00 PM, when he 
was on duty in his office, the above-named two accused persons entered his 
chamber, picked up quarrel over payment of a bill, caught hold of his neck and 
gave fist-blows on his face. They also snatched away a gold-chain & a cash of 
Rs.4000/- from the informant and damaged his chair. 
                        2. Police, after investigation, submitted Charge-sheet against the 
above-named accused persons and, on their appearance before the Court, the 
particulars of the offences punishable u/s 448/323/379 IPC were explained to 
them by my learned predecessor, after supplying copies u/s 207 Cr.P.C, to 
which the accused persons pleaded not guilty & claimed to be tried, as the order 
dated 26.3.10 shows.  
                        3. During trial, prosecution examined five witnesses and, at that 
stage, I closed further evidence for the prosecution for the reasons stated in the 
order dated 16.5.13. The accused persons were then examined u/s 313 CrPC ; 
they denied the allegations and declined to adduce any evidence. I have heard 
the argument of both sides at length.                                           
                        4. The Points for Determination in this case are : 
                       (i) whether on 24.9.07 at about 01-00 PM the accused persons, 
trespassed into the office-chamber of the informant Shri Narayan Chandra Dey, 
the then Sub-Divisional Officer, ASEB Sub-Division, Agamani, for committing 
any of the following offences or to annoy/intimidate him and thereby 
committed an offence punishable u/s 448 IPC ; 
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                       (ii) whether on/at the same date, time & place the accused 
persons voluntarily caused hurt to the informant and thus committed an offence 
punishable u/s 323 IPC ; 
                      (iii) whether on/at the same date, time & place the accused 
persons committed theft of a gold-chain and/or a cash of Rs.4000/- from the 
possession of the informant and thereby committed an offence punishable u/s 
379 IPC ; 
                               And, if so, what punishment the accused persons deserve. I 
may note here that the offences were explained to the accused persons by my 
learned predecessor not with the aid of Sec.34 IPC. However, as observed by 
the Hon’ble Supreme Court in Ramji Singh & Another -Vrs- State of Bihar 
[reported in MANU/SC/0632/2001 = AIR 2001 SC 3853 = (2001)9 SCC 528], 
the accused persons can be convicted with the aid of Sec.34 IPC even in 
absence of such charge if the proved facts & circumstances warrant so.                                               
 
Decision & reasons therefor : 
                       5. PW-1 Shri Narayan Ch. Dey is the informant as well as the 
sole alleged victim in this case. While exhibiting his Ejahar as Ext.1 he deposed 
to the effect that two/three years before the date (25.6.10) of his evidence one 
day at about 01-00 PM, when he was in his office (office of the Sub-Divisional 
Officer/Engineer, ASEB, Agamani), accused Paritosh went there with an 
electricity-bill and started to argue with him over the bill-amount. PW-1 asked 
him to contact the Bill Clerk. At that time accused Gautam appeared there and, 
at the instigation of accused Paritosh, gave a fist-blow on PW-1 as a result of 
which the PW-1 fell down from his chair ; he also lost his gold-chain & a cash 
of Rs.4000/- from his pocket. The accused persons then fled away riding a 
motorcycle. PW-1 lodged the Ejahar (Ext.1) on the very date of the occurrence, 
as I gather from the records. 
                       6. During cross-examination, PW-1 stated inter alia that he 
sustained injury on his eye as well as the area of face below the eye. He added 
that he knew the accused persons since three years prior to the occurrence ; 
accused Paritosh is a Govt. Servant and accused Gautam is a habitual offender. 
One Gias Uddin, GP President, and some consumers were present at the time of 
the occurrence. PW-1 detailed the conversation between him & the accused 
person over the bill-matter. 
                      7. PW-2 Shri Deben Kr. Rai is an LDA in the office of ASEB, 
Agamani. He testified that on 24.9.07 at daytime one consumer went to the 
office and was arguing with PW-1. PW-2 heard a ‘hulla’, went to the office-
chamber of PW-1 in the company of others and saw injuries on the face of the 
informant (PW-1). PW-2 clarified during cross-examination that he did not see 
the occurrence. He clearly stated that he could not identify the consumer. 
                      8. PW-3 Shri Juan Dewan, a Junior Engineer in ASEB, deposed 
to the effect that on 24.9.07, when he was in Agamani ASEB, PW-1 was the 
SDO there. On that day PW-3 was in his office-room and heard a ‘hulla’ in the 
room of the SDO (PW-1). PW-3 went there and saw PW-1 lying on the floor 
with injuries on his face ; he told PW-3 that he was assaulted by accused 
Gautam with fist-blows. During cross-examination PW-3 stated inter alia that 
the accused persons were not present in the chamber of PW-1 when he (PW-3) 
entered it. He denied the suggestion that he had not said to the I.O. that he saw 
PW-1 lying on the floor with injuries on his face. 
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                      9. PW-4 Shri Shankar Prasad Chakravorty expressed his total 
ignorance of the alleged occurrence. PW-5 Md. Joran Ali, the I.O. in this case, 
testified the details of his investigation and confirmed the omissions made by 
PW-3 in his statement u/s 161 CrPC as noted above. 
                    10. So far as the allegation of theft is concerned [vide. Point 
No.(iii) in Para-4 above], PW-1 deposed that he lost his gold-chain & a cash of 
Rs.4000/- from his pocket. Such missing may be a circumstance to suggest theft 
alternative to a pure accidental loss in the melee. But it does not by itself prove 
theft by the accused persons beyond reasonable doubts, particularly when it is 
clear that other persons visited the place shortly after the occurrence, perhaps 
before such missing could be noticed by PW-1. The remaining PWs are totally 
silent about this part of the matter. Hence, the charge u/s 379 IPC is not proved 
against the accused persons, in my considered opinion. 
                    12. However, on the point of Sec.323 IPC [vide. Point No.(i) & (ii) 
in Para-4 above], PW-1 gave a vivid description of the occurrence ; the accused 
persons were known to him since before the occurrence as elicited by the 
defence itself by the way of cross-examination and, hence, the question of any 
dispute with their identity cannot not arise. The fact that shortly after the 
occurrence PW-2 saw PW-1 in an injured condition corroborates his evidence 
circumstantially. PW-3 also deposed to the same effect but I sieve off this part 
of his evidence since PW-5 (I.O.) proved that this witness did not state so u/s 
161 CrPC. All the PWs have been cross-examined at length but nothing 
material, in my considered opinion, could be elicited from them (apart from the 
aforesaid material omission of PW-3 which I have already ejected out of 
consideration) worth shaking their credence. The FIR was lodged on the very 
day of the occurrence ruling out the possibilities for manipulation & after-
thought. The evidence of PW-1 that accused Gautam gave the fist-blow at the 
instigation of accused Paritosh clearly shows that the accused persons 
voluntarily caused hurt to him in furtherance of their common intention.  
                     14. Learned defence lawyer argued that the case was instituted on 
false allegations out of a grudge flowing from the admitted fact that the accused 
persons had raised their voice against the inflated/repeated electricity bill/s 
issued by the office of PW-1. But the same circumstance supplies also the 
reason for the accused persons to commit the alleged offence (assault) in a fury 
and, given the quality of the evidence on records, I am prompted to accept the 
latter possibility to be more probable. 
                     15. It is true that both PW-2&3 were officially subordinates to 
PW-1 and thus the latter was in a position to influence them. But this does not 
necessarily mean that they deposed before the Court under his influence. One 
may note here that PW-2&3 could have made a false claim that they saw the 
assault but they did not do so. This clearly shows that they had no intention to 
manipulate the truth and, given the quality & reliability of the evidence on 
records as already noted, I find it to be of little consequence if the prosecution 
has not examined the consumers who were admittedly present at the time & 
place of the occurrence. PW-4 expressed his total ignorance of the alleged 
occurrence but, needless to say, the mere ignorance of person of a particular 
fact does not mean that the fact does not exist, unless it is shown that the person 
would invariably, at least likely, to know the fact if it really existed. There 
being no such likelihood gatherable from the records, I am unable to draw any 
adverse inference against the prosecution out of the ignorance of PW-4. 

                                                                                     Contd..... 
 



Page-4 
 
                      16. Learned defence lawyer hammered hard on the point of non-
examination of the M.O. to prove the alleged hurt but, on facts, I do not 
consider it to be a major lapse on the part of the prosecution. Even the slightest 
pain may amount to hurt within the meaning of Sec.319/323 IPC and no 
doctor’s evidence is required to understand that a fist-blow on the face would 
invariably cause some body-pain, whatever be the severity of it. Learned 
defence lawyer argued also that though PW-1 deposed before the Court that he 
lost his gold-chain & cash, he made a false allegation in his ejahar that the 
accused persons snatched away the same and, hence, his evidence cannot be 
believed. I may agree that such allegation of PW-1 was false but “falsus in uno, 
falsus in omnibus” is no more an acceptable principle in Indian criminal 
jurisprudence. Most of the people have a tendency to mix untruth with truth to 
make their case more appealing and the process of appreciation of evidence 
necessarily involves separating the grain from such chaff to find out the real 
truth. 
                       17. The accused persons entered the office-chamber of PW-1 
perhaps to make a complaint about a faulty bill. But as the conversation 
progressed to a point, they remained there visibly to insult & hurt PW-1 in 
furtherance of their common intention [vide. Second part of Sec.441 IPC].  
                       18. Situated thus, I convict the accused persons for having 
committed the offence punishable u/s 448/323/34 IPC (for addition of Sec.34 
IPC vide. Para : 4 above) and acquit them of the one u/s 379 IPC. But the 
proved offences are of petty nature and were ex facie committed in course of a 
quarrel & fury over a faulty bill. There is also nothing on records, apart from 
the subjectivity of PW-1, to show that the accused persons have any criminal 
antecedent. Moreover, the case is a very old-pending one. Considering all these 
factors together, I, instead of sentencing the convicts to any punishment, release 
them after due admonition u/s 3 of the Probation of Offenders Act, 1958, for 
ends  of justice. They are, however, directed u/s 5 of the Act to pay 
compensation of Rs.500/- each to the victim (PW-1). No further compensation 
i.e. u/s 357-A CrPC is necessary on facts, in my considered opinion. The bail-
bonds of the convicts shall stand discharged on expiry of six months from today 
vide. the spirit of the provisions u/s 437-A CrPC.  
 
Dictated & corrected by me and given under my hand and seal of the Court on 
this 19th Day of the Month of July in the Year 2013.  
 
 
                                                                       Addl. Chief Judicial Magistrate, 
                                                                                     Dhubri : Assam 


