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J U D G M E N T  
 

 Hav. Harwinder Singh belonging to 3 Sikh Regiment 
camp at Lakhipur, Assam vide an ejahar states that on receipt of 
information, an operation was launched by the Army Camp, Lakhipur 
in the night of 10th December, 2008 at village Kushbari, P.S- 
Fakirganj, Dist- Dhubri, Assam. During aforesaid operation the 
accused named above was apprehended and during the search of 
his house, Ganja of 6 (six) bags weighting about 100 kg was 
recovered. Therefore, it is revealed that the accused is involved in 
the illegal trading of Ganja. Thus the occasion of filing of the ejahar. 

 

2.  The Fakirganj Police Station on registration of a case 
took up the investigation and at the conclusion of the investigation 
laid charge sheet against the accused named above under section 
20 (B) of N.D.P.S. Act.  
 

3.  On the appearance of the accused, the charge under 
section 20 (B) of N.D.P.S. Act is framed. The charge so framed is 
read over, explained and interpreted to the accused to which he 
pleaded not guilty.  
 

4.  During trial the prosecution side after examining as many 
as 9 (eight) P.Ws closed their side. Statement of the accused is 
recorded. I heard the arguments of the case from both the parties. 
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5.  Now, the point for determination in this case will be as to 
whether the materials surfaced during trial would be sufficient for 
conviction of the accused under section 20 (B) of N.D.P.S. Act or 
not?  

DICISIONS AND REASONS THEREON. 
 

6.  Here in this case, it is alleged that the army personnel 
took search of the house of the accused named above and during 
the aforesaid search operation, Ganja containing in packets and 
weighting about 100 kg. were recovered from the house of the 
accused. Therefore, according to the prosecution the contraband 
articles is a  commercial quantity was possessed by the accused 
named above and as such the accused is liable to be convicted 
under the offence alleged of. 
 

7.   So, in order to ascertain the aforesaid allegation, perusal 
of the evidences on record obviously is necessary. 
   

  8.  P.W-1 Sri  Sri Dilip Pandey states during trial that 1 ½  
years ago one day at about 4/5 p.m. he went to the Fakirganj Police 
Station. Then he found the accused in the lock-up. People told him 
that Ganja was recovered from the accused. Further, he (P.W-1) 
saw packets of ganja in the room of O/c. and also he was told that 
the aforesaid packets would be sent for examination and he put his 
signature in the seizure-list under Ext-1 wherein Ext-1 (1) is his 
signature. 

 

  During cross-examination the P.W-1 states that he never 
visited the house of the accused. He cannot say the total amount of 
Ganja and on being asked by the police he put his signature in the 
Ext-1 and Ext-2. Further, he admitted during cross-examination that 
he did not state before the police that he had seen 3 (three) small 
packets of Ganja in the room of i/c, Fakirganj O.P. nor he told before 
the police that he had seen the accused in the lock-up of the O.P. 
    

9.  P.W-2 Md. Nasiruddin is another witness of the seizure-
list whereby the police seized one weight instrument. He clearly 
stated during trial that he did not know about the incident.  
  

10.  P.W-3 Hav. Harbinder Singh states during trial that on 
December, 2008 occurrence took place while he was posted at 
Lakhipur under Goalpara district. On that day while he was 
conducting patrolling alongwith his staff at about 12 p.m. he got 
information about the transportation of Charas, Ganja etc. He 
proceeded with captain Jabed Khan to Tushbari under Fakirganj 
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P.S. and cordoned off the house of accused Shohidur Islam. The 
aforesaid P.W again states during trial that at the time of cordoning 
off, local police was also present. After search 1 qntl of Ganja were 
recovered from the house of the accused and then the accused was 
apprehended alongwith ganja. He obtained signature of police 
personnel alongwith two villagers. Accused was taken to their camp 
and on the next morning accused was handed over to the police 
station. Ext-4 is the F.I.R. wherein Ext-4 (1) is his signature. Ext-2 is 
the seizure-list wherein Ext-2 (2) is his signature. 

 
  During cross-examination he stated that he did not make 
any entry as to the receipt of information. They went to the village 
Tushbari, where O.P. of Police Station is situated and at the said 
O.P. they verbally informed the matter. After receiving information, 
they got the police from police station but he cannot say the name of 
the police personnel, who was taken at the time of raid. No officer 
was present at the time of making search operation. He was 
accompanied by Cap. Jabed Khan, Hav. Harbinder, Const. Abtar, 
Const. Balkar, Con. Ranjit, con. Malkir, Const. Tollok Singh and one 
police constable. Prior to making the search, they were not searched 
by any person. At the time of making search 3 (three) ladies, more 
than 20 years of age were present at the house of the accused. In 
the same compound other 3 (three) houses are also there and the 
same was surrounded by bamboo fencing with gate. From the 
backside of the house of the accused the ganja was recovered and it 
was outside of the fencing. There are other houses adjacent to the 
house of the accused. At the time of making search no villagers were 
present. Afterwards, the villagers were called and their signatures 
were taken. After recovery of ganja they again went to Tushbari out 
post and no ejahar was lodged but signature of police was taken. 
Thereafter, they went to Lakhipur. At the time of taking accused to 
their army camp, no information was given to Higher Police officer. 
After recovery they did not weight the ganja. 
 

11.  P.W-4 Md. Akbar Hussain states during trial that on the 
date of incident and at about 10/11 a.m. while he was proceeding 
nearing to the police station he was called to the police station and 
then one weight measurement instrument was seized vide Ext-3 
wherein Ext-3 (3) is his signature. 
 

12.  P.W-5 Md. Abdul Samad @ Salam was declared hostile 
by the prosecution. 
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13.  P.W-6 Md. Atawar Rahman states during trial that about 
2/ 2 ½ years ago the incident took place and on the date of incident 
at about 9 p.m. he was returning to his house from Airkata Bazaar. 
At that time he found two TATA Sumo in the Kushbari Chariali. After 
his arrival some persons got down from the aforesaid vehicle and 
asked me as to whether Shohidur was known to him or not. He 
replied in affirmative and also led the aforesaid persons to the house 
of Shohidur. Shohidur was called and he caused his appearance. 
The army personnel proceeded alongwith Shohidur. Thereafter, they 
have gone at a distance and returned back alongwith three packets. 
He heard later on that the packets contain Ganja. 
 
  During cross-examination the aforesaid P.W. states that 
the house of the accused falls under the jurisdiction of Fakirganj 
Police Station. No officer of the Fakirganj Police Station 
accompanied the army personnel. The Fakirganj Police Station is 
situated at a distance of 2 k.m. from the house of accused. The 
house of the accused is covered by bamboo fencing having one 
gate. The army personnel did not enter into the house of the 
accused and called outside the gate. Accused Shohidur was working 
in the office of the Aircell. A numbers of houses are situated nearing 
to the house of the accused. In the house of Shohidur there are 
coconut trees and from the beneath of the coconut tree, the packets 
were recovered. But the packets were not shown to him and 
accused was taken to Lakhipur Army camp 
 
 14.  P.W-7 Sri Gajendra Nath Deka, who examined the 
sample of the seized articles and upon examination  prepared the 
report, which he exhibited during trial and his testimonies as to the 
result of examination are as follows: 
   

He has examined the sample and on detailed 
examination, as per U.N. Laboratory Manual, the exhibits DN-
490/2008 gave positive tests for cannabis (ganja). 
 

  Ext-5 is his report and Ext-5 (1) is his signature. His 
report was forwarded by the then Director I/c, Sri P.K. Barua. Ext-6 is 
forwarding of report. Ext-6 (1) is the signature of the then Director i/c, 
Sri P.K. Baruah, which he knows. 
 
15.  P.W-8 Sri S.I. Balobhadra Patgiri laid only charge-sheet 
under Ext-7 wherein Ext-7(1) is his signature. 
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16.  P.W-9 S.I. Prodip Kr. Nath is the I.O. of this case. He 
states during trial that on 11-12-2008 he was posted at the Fakirganj 
O.P in the capacity of i/c. At that time the said O.P. was under South 
Salmara Police Station. On that day at about 7 p.m. Hav. Harwinder 
Singh, 3rd Sikh Regiment camp at Lakhipur P.S. Goalpara handed 
over 10 kg. of Ganja alongwith the accused person before the O.P. 
and also laid one written ejahar. He got entered the ejahar in the 
General Dairy and also discussed the matter with his Superior 
Officer. Thereafter, he sent the ejahar to South Salmara Police 
Station for registration of a case. He seized the ejahar from army 
personnel. He seized one measuring instrument and also seized one 
coin to use as the seal. Ext-1 is the seizure-list whereby the coin was 
seized and Ext-1 (2) is his signature. He seized the ganja vide Ext-2 
wherein Ext-2 (3) is his signature. Ext-3 is the seizure list whereby 
he seized the instrument of measurement wherein Ext-3 (4) is his 
signature. Thereafter, he took the sample and also visited the place 
of occurrence, recorded statement of the witnesses and thereafter, 
he sent the sample for chemical examination. He also prepared 
sketch map. Ext-8 is the said sketch map wherein Ext-8 (1) is his 
signature. By this time he got transfer order and in the event of his 
transfer he handed over the C.D. to his successor.  
 

  During cross-examination the P.W-9 states that the place 
of occurrence is situated at a distance of 2 k.m. from the police 
station. It falls under the jurisdiction of Fakirganj O.P. and the Army  
personnel did not furnish any prior information to him about the 
operation launched by them. He also did not depute any police 
personnel in the aforesaid operation conducted by the army 
personnel. The place of occurrence is situated outside the 
compound of the house of the accused and the same is open place 
and there was no prior information/record that the accused was 
connected with some illegal activities and with banned outfit. 
 

  So these are all about the evidences on record. 
 

17.  I have carefully gone through the testimonies of the P.Ws 
as discussed herein before. In the ejahar so also in the testimonies 
of the P.W-3, it is alleged that the contraband articles i.e. Ganja in 
question was recovered from the house of accused. But the same 
does not appear to be corroborated either by the P.W-6 or P.W-9. 
P.W-6 is the non-official witness whereas, P.W-9 is the I.O. of this 
case. According to the P.W-6, Army personnel called Shohidur, 
Shohidur came outside of the house thereafter, army personnel 
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proceeded alongwith Shohidur and recovered three Nos. of packets. 
From the testimonies of the P.W-6, it is clear that the house of 
accused is covered by bamboo fencing having gate. Army personnel 
did not enter into the house of accused. On the other hand, 
according to P.W-9, who happens to be the I.O. of this case, the 
P.O. is situated outside the compound of the house of the accused 
and the same is open place.  
 

18.  Under the aforesaid circumstances, liability of the 
recovery of the ganja cannot be fastened upon the accused. This 
apart, from the evidence of P.W-3, it is revealed that he get the 
information about the transportation of Charas, Ganja etc. but there 
are no materials to show that the P.W-3 furnished written information 
to his superior officer as to the receipt of the aforesaid information. 
Also the testimonies of P.W-3 does not go to show that at the time of 
search conducted by the army personnel, accused was informed that 
he had the right to be searched in the presence of Gazetted Officer 
or Magistrate. Beside this, there are no materials to show that either 
P.W-3 or P.W-9 or P.W-8 was authorized to investigate and to make 
seizure and search of this case. 
 

19.  Evidences so far surfaced are lacking to show that the 
necessary inventory were made during the investigation of this case. 
Also it has not be revealed that the concerned official, who had 
seized articles in question or took sample so also arrested the 
accused had informed their superior officer about the aforesaid 
aspect in the written form. It has been revealed that the P.W-9 had 
taken the sample but there are nothing to show as to wherein the 
sample were kept before sending it to F.S.L for examination nor it 
has been deposed that the aforesaid articles were kept in the 
malkhana of the police station also during trial, Malkhana register 
has not been produced before trial by the prosecution. 
 

20.  On a minute examination of the aforesaid facts and 
circumstance, in the light of the observations recorded in a catena of 
judgments of Hon’ble Apex Court of the Country & Hon’ble Gauhati 
High Court which are as follows: 
 

 1. (2012) 5 Supreme Court Cases 226 
2. 1997 (2) Gauhati Law Journal 1 

 3. 2001 Supreme Court Cases (Cri) 1048 
 4. (2002) 2 Gauhati Law Reports 78 
 5. (2011) 3 Supreme Court Cases (Cri) 366 
 6. (2010) 3 Supreme Court Cases (Cri) 1255 
 7. 2011 (6)  Gauhati Law Journal 319 
 8. (2012) 4 Gauhati Law Reports 573 
 9. 2005 Supreme Court Cases (Cri) 541 
 10. 1980 Supreme Court Cases (Cri) 683 
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   It can be concluded that here in this case and during 
investigation a number of mandatory requirements, which hav been 
enumerated U/s.42, 43, 50, 52-A and 57 of N.D.P.S. Act have not 
been followed and in the result same has not been complied with. 

 

21.  For the aforesaid reasons, the trial of the accused 
persons is vitiated. In the result, the evidences so far surfaced during 
trial out of the aforesaid investigation, cannot be based for the 
conviction of the accused under the offence alleged of. Thus, due to 
the insufficiency of evidences, the accused is entitled to get the 
benefit of doubt. Thus, the accused is acquitted on benefit of doubt 
and set at liberty forthwith. The seized articles shall be destroyed in 
due course of law. Accordingly, P.I, Dhubri be informed. Judgment is 
delivered in open court.   
 

Given under my hand and seal of the Court on this 16th 
day of July, 2013. 
 
Dictated & Corrected by me  

               Special Judge, Dhubri 
 
Special Judge, Dhubri. 


