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 J U D G M E N T  
 

   This criminal appeal is projected against the Judgment 
and order of conviction dated 18-03-2010 passed by learned 
S.D.J.M (M), Bilasipara in G.R. (BBR) No.49/2001 whereby the 
accused appellant Md. Malek Uddin Sk. was convicted U/s.498(A) 
I.P.C. and was sentenced to suffer S.I. for 3 (three) years and also 
to pay fine of Rs.3,000/- I/d to suffer S.I. for 3 (three) months. 
 

2.  Being aggrieved and dissatisfied with the aforesaid 
impugned judgment and order of conviction, the appellant assailed 
the impugned judgment on a numbers of grounds, which are 
narrated in the memo of appeal.   
 

3.  During hearing L.C.R. is called for also the learned 
counsel of the parties are heard.  
 

4.   Now, on a minute perusal of the materials revealed 
during hearing in the light of the L.C.R., the background story of 
filing of this appeal is found as follows: 
 

Mosstt. Hasina Bibi lodged an ejahar before the 
concerned police station, whereby it was stated that 
one  year ago she was married to the accused Md. 
Maleque  Uddin Seikh by giving a cash money of 
Rs.2,500/-. After 2/3 months of the marriage her 
husband demanded a Thella, a bicycle and cash 
money of Rs.5,000/- from her parents. Since her 
parents are poor persons and as such the aforesaid 
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demand could not be fulfilled. Thus for the failure of 
meeting of the aforesaid demand, the accused persons 
assaulted her inhumanly and sent her to the parental 
home to bring Rs.5,000/-. 

 

5. The aforesaid ejahar was lodged before the Bogribari Police 
Station. Accordingly, the aforesaid police station registered a case 
on the basis of the aforesaid ejahar and took up the investigation 
and at the conclusion of the investigation laid charge sheet U/s.498 
(A)/34 of I.P.C. against the accused persons. 
 

6.  On the appearance of the accused persons, the charge 
U/s.498 (A)/ 34 I.P.C. were framed against the accused persons. 
The charge so framed was read over and explained to the accused 
persons to which they pleaded not guilty. 
 

7.  During trial prosecution after examining as many as 5 
(five) P.Ws closed their side. Statement of the accuseds were 
recorded. Learned trial Court below thereafter heard argument and 
at the conclusion of the trial, delivered the impugned judgment 
whereby the accused appellant was convicted. 
 

8.  Thus the occasion for the appellant to challenge the 
impugned judgment and order of conviction. 
 

9. Now, it is to be seen as to whether the learned trial 
Court below was justified to record the conviction of the appellant 
on the basis of the evidences on record? 
 

10. To address the aforesaid point for determination let us 
have a look at the evidences on record. 
 

11.  P.W-1 in the case in hand is one Md. Pachan Ali. P.W-1 
being the father of the victim states during trial that her daughter 
filed this case. Accused person Malak Uddin is his son-in-law. After 
two years of their marriage his daughter came to his house and the 
accused Malek Uddin married another lady and then her daughter 
filed this case. 
 

During cross examination the P.W-1 being the father of 
the victim deposed that after marriage his daughter stayed at her 
matrimonial home for one month. About two years ago his daughter 
Hasina Bibi was married to Amirul Hoque and now she is staying 
with him. 
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12. P.W-2 Hasina Bibi is the victim of this case. According 
to her she was married about 7 years ago to the accused Malek Ali 
and after marriage he fled away and returned back six month later 
to her. Then he started to assault her for Rs.5,000/- and beat her 
and drove her out of the matrimonial home and then she took 
shelter at her parental home. Thereafter, the accused married 
another lady. Then she filed this case. 
  

  During cross-examination she states that she does not 
remember the date of occurrence nor she can state the content of 
the ejahar filed by her. Since last 3 ½ years she has been 
remaining with another person.  Her husband did not give her talaq. 
 

13.  P.W-3 Musstt. Rezia Bibi deposed that accused 
married her daughter about 7 years ago. After marriage the 
accused fled away but returned back to the matrimonial home after 
6 months. The accused demanded Rs.3,000/- and assaulted her 
daughter physically and ultimately drove her daughter out of the 
matrimonial home. Subsequently the accused married for the 2nd 
time. 
 

14.  Md.  Aman Ali during his extermination-in-chief also 
supported the story of victim.    
  During cross-examination he stated that he heard about 
the incident from the victim and others. 
 

15.  P.W-5 is the I.O. Of the case, whose evidences are 
appearing to be record only. 
 

16.  From a careful examination of the testimonies of the 
P.Ws, it appears that here in this case according to P.W-1 the 
victim had remained at her parental home for a period of only one 
month. On the other hand, according to the victim, after marriage  
the accused fled away and after six months the accused returned 
back to the matrimonial home.  
 

17. This being the position, there is no cogent materials to show 
the actual period of conjugal life of the victim and the appellant. 
From the testimonies of the P.W-1 and P.W-2, it is revealed that 
victim has been staying with another person namely Aminul Hoque. 
Her father (P.W-1) stated that she was married to the said person. 
Therefore, it is very much clear that during continuance of the 
marriage between the victim and the appellant, the victim started to 
live with another person.  
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18. It needs to be mentioned here that the offence 
U/s.498(A) I.P.C. in which the accused convicted is legislated to 
deal with the cruelty of married woman by the husband or relatives 
of the husband. The section itself described the definition of cruelty. 
For the sake of convenience, the Sec. 498 (A) is reproduced here 
in below: 
 

498-A. Husband or relative of husband of a woman 
subjecting her to cruelty – Whoever, being the husband or the 
relative of the husband of a woman, subjects such woman to 
cruelty shall be punished with imprisonment for a term which may 
extend to three years and shall also be liable to fine. 
 
Explanation –For the purpose of this section, “Cruelty” means – 
 

(a) any willful conduct which is of such a nature as is likely to 
drive the woman to commit suicide or to cause grave 
injury or danger to life, limb or health (whether mental or 
physical) of the woman; or 

(b) harassment of the woman where such harassment is with 
a view to coercing her or any person related to her to 
meet any unlawful demand for any property or valuable 
security or is on account of failure by her or any person 
related to her to meet such demand.  

 
19.  Now, considering the proposition of the aforesaid law of 
the land in the light of the testimonies of the P.Ws. more 
particularly the testimonies of P.W-1, P.-2, and P.W-3, it can not be 
held that the victim has recorded success to generate the conduct 
of the accused appellant, which was of such a nature as is likely to 
drive her to commit suicide or to cause grave injury or danger to life 
limb or health inasmuch as cogent and convincing evidence is 
lacking in regard to the aforesaid aspect. 
 
20.  This apart, the testimonies so far surfaced during trial 
have also failed to establish the harassment of the accused, which 
was with a view to coercing her or any person related to her to 
meet any unlawful demand for any property or valuable security or 
is on account of failure by her or any person related to her to meet 
such demand.  
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21. In fact on perusal of the testimonies of the P.W-1 and 
P.W-2 an impression has generated to the effect that the accused 
had married for the 2nd time and then only the victim had brought 
the case in hand which under no circumstances can come under 
the purview of Sec. 498 (A) I.P.C. As the appellant being a Muslim, 
can marry four wives at a time. 
 
22.  Now, considering the aforesaid facts and 
circumstances, in the light of the impugned judgment and the 
authorities discussed in the decided case laws of Hon’ble Gauhati 
High Court such as (1) 2011 (2) GLJ 459 (2) 2011 (2) GLJ 511 and 
(3) 2011 (2) GLJ 391, it is felt that the trial Court below did not 
appreciate the facts and circumstances of the case in hand in the 
right perspective of the law of the land. As such, the impugned 
judgment has got no legal footing to stand. Accordingly, same is 
set aside. The accused appellant is acquitted and set at liberty 
forthwith. Judgment is delivered in the open Court. Send back the 
L.C.R. alongwith a copy of the judgment.  
 
  Given under my hand and seal of this Court on this 6th 
day of June, 2013. 

 
Dictated & Corrected by me 
 

 
           Sessions Judge, Dhubri 

Sessions Judge, Dhubri 


