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J U D G M E N T  
 

This Criminal Appeal is projected against the judgment and order of 

conviction and sentence dated    28-05-2008 passed in G.R (SSM) P.S. Case 

No.181/2003 by the learned Sub-Divisional Judicial Magistrate (Sadar), Dhubri, 

whereby the appellants Reza Sardar and Rinku sk. were convicted U/s.323/34 to 

suffer S.I. for six months and to pay fine of Rs.300/- each U/s.447/34 I.P.C. i/d. two 

months S.I. for each. 

2.  Being aggrieved and dissatisfied with the aforesaid conviction the 

appellants assailed the impugned order on a numbers of grounds, which are 

narrated in the Memo of appeal. 

3.  During hearing the L.C.R. is called for also the learned counsel of the 

parties are heard. 

4.  On a minute perusal of the impugned judgment and order of 
conviction in the light of the submissions advanced by the learned counsel 
of the parties, the background story leading to the filing of the instant appeal 
may be narrated in the following manner. 
 

That the case of the informant is that on 17-09-2003 at about 5 p.m. at 
the instigation of Ashraful Sardar and Hosen Ali the accused persons 
armed with dangerous weapons entered into the house of the 
informant and assaulted his son Rana Ahmed. 

 

5.  Narrating the aforesaid facts, an ejahar was lodged before the 
South Salmara Police Station, wherein a case was registered and 
investigation was taken up thereon. The aforesaid Police Station concluded 
the investigation and submitted the charge sheet. 
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6.  On the appearance of the accused persons, the particulars of 
accusation U/s.448/447/341/323/34 I.P.C. were read over and explained to 
which the accused persons pleaded not guilty. 
 

7.  During trial the prosecution side examined 7 (seven) P.Ws. 
Statement of the accuseds were recorded. Learned trial Court below heard 
arguments and finally vide impugned judgment convicted the appellants 
U/s.323/34 and 447/34 I.P.C. 
 

  Thus the occasion of the appellants to challenge the impugned 
order. 
 

8.  Under the aforesaid premises, it is to be seen as to whether the 
learned trying Magistrate was justified to record the conviction of the 
appellants U/s.323/34 I.P.C. 447/34 I.P.C. on the basis of the evidences on 
record. 
 

9.  To address the aforesaid point for determination, let us have a 
look at the evidences on record. 
 

10.  Here in this case, the P.W-1 Abdus Salam is the informant of 
this case. During trial he disclosed the story as he unfolded in the ejahar 
also he exhibited ejahar under Ext-1 wherein Ext- 1(1) is his signature. 
   

During cross-examination, he admitted that at the time of 
incident he was not present in the scene as such he did not see the marpit. 
 

11.  P.W-2 is Rana Ahmed, who happens to be the son of the 
informant so also the victim of this case. According to him on the date of 
incident and at about 5 p.m. he and his mother were at the house. At that 
time the accused persons came to their house and also told him that he was 
called by the police. The accused persons were armed with lathi. Then his 
mother told them that if case is pending in the police station, police would 
come. Then the accused pushed her mother and entered into the house and 
also dragged him and took him to a bamboo bridge. Thereafter, started to 
assault him. Seeing it his mother rushed to the place of occurrence, then 
accused pushed her mother. Thereafter, the accused Rinku asked the other 
accused to inflict blow with the dagger. Then he jumped into the water and 
came to house. His mother then went to the Sukchar Out Post. After his 
arrival at the house, accused persons again came to his house and accused 
Rinku inflicted blow with the dagger and he became senseless. 
 

  Considering his testimony in the light of the deposition of I.O. 
(P.W-6), it appears that the aforesaid P.W. did not tell before the I.O. during 
investigation that accused persons armed with lathi entered into their house 
nor the aforesaid witness tell before the I.O. that accused persons took him 
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to the bamboo bridge and also aforesaid witness during trial did not tell 
before the I.O. that the accused pushed his mother. The P.W-2 did not tell 
before the I.O. during investigation that the accused Rinku was asked by 
other accused persons to inflict dagger blow on his person and hearing it he 
(P.W-2) jumped into the water. 
 

12.  P.W-3 Akhirul Zamal Sk. being the son-in-law of the informant 
states during trial that on the date of incident and at about 5 p.m. he was 
proceeding to the Sukchar market. Then he noticed accused persons armed 
with lathi and falla entered into the compound of the informant and they 
(accused persons) assaulted Rana Ahmed, whereby Rana sustained injury 
on his head. Seeing the incident neighbours and he came to the scene and 
pacified the incident. He (P.W-3) took Rana Ahmed to hospital. 
 

13.  P.W-4 Moqbul Hussain states during trial that on the date of 
incident and at abut 5 p.m. he was proceeding towards the market and he 
found that the accused persons armed with lathi and falla entered into the 
compound of the house of informant and they assaulted the son of 
informant Anaruz @ Garo. The accused inflicted blow on the head of Garo, 
thereby he sustained injuries. 
 

  During cross-examination he stated that he saw the incident 
from a distance of about ½ furlong. During cross-examination he also 
admitted that he is the brother-in-law of the informant. He cannot say as to 
the reasons of the incident as he did not ask about the same. 
 

14.  P.W-5 Jalil Sk. did not see the incident nor he can say as to who 
assaulted Rana Ahmed. 
 

15.  P.W-6 Liaquat Ali is the I.O. of this case whose evidences are 
appearing to be record only. 
 

16.  P.W-7 is Dr. Sirajul Islam, who examined Rana Ahmed on 17-
09-2003 and who found simple and fresh injury on the head of the injured 
Rana Ahmed. He also prepared the injury report under Ext-3 wherein Ext-3 
(1) is his signature. 
  

  So these are all about the evidences on record. 
    

17.  On a meticulous examination of the P.Ws, it appears that herein 
this case P.W-1 did not see the incident.  
 

18.  P.W-2 is the victim of the incident. From his testimonies, it 
appears that he embellished the prosecution story during trial to some 
extent. However, from his testimony, it is revealed that the accused persons 
on the date of incident had entered into the compound of his house and 
assaulted him. The aforesaid version appears to be corroborated by P.W-3 
and   P.W-4.  
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19.  On the other hand, medical evidence as has been surfaced in 
the testimonies of P.W-7 had also corroborated the ocular evidences of the 
P.W-2, P.W-3 and P.W-4. 
 

20.  So, for the aforesaid corroboration of the evidences, it can be 
safely concluded that on the date of incident and at the relevant point of 
time, the accused persons entered into the compound of the house of the 
informant and assaulted his son, for which he had to take treatment from 
P.W-7. Thus, it can be held that learned trial Court below had rightly 
appreciated the evidences on record and arrived at findings, which is not 
necessary to be interfered with. Therefore, conviction recorded by learned 
trial court below in the impugned judgment is hereby upheld. 
 

21.  I have carefully considered the sentences recorded by the 
learned trial court below in the impugned judgment, whereby the accused 
appellants was sentenced to suffer S.I. for 6 (six) months each U/s.323/34 
I.P.C.  
 

22.  The case is of the year 2003 and since then the accused 
appellants have been battling the cases. Considering the age of the case, I 
think the sentence of S.I. if reduced to fine, the purpose of justice would not 
be defeated in anyway. Hence, the sentence recorded U/s.323/34 I.P.C is 
modified to pay fine and accused appellants are to pay fine of Rs.2000/- 
(Rupees two thousand only) each for the said conviction and sentence to 
pay fine as has been recorded U/s.447/34  I.P.C. in the impugned judgment 
is hereby upheld. 
 

23.  The fine if realized shall be paid to the victim as the 
compensation U/s.357 of Cr.P.C. Further, compensation for rehabilitation of 
the victim is also recommended U/s 357 (A) of I.P.C. 

 

24.  Accordingly the conviction recorded in the impugned judgment is 
upheld and sentence recorded in the impugned judgment is modified as 
indicated above.  

 

25.  In the result the conviction and sentence recorded in the 
impugned judgment is upheld as indicated above and accordingly the 
appeal is disposed of on contest. Accused appellants are directed to appear 
before the learned trial court below and to pay the fine as indicated above. 
Judgment is delivered in the open Court. Send back the L.C.R. alongwith a 
copy of the judgment. 
 

  Given under my hand and seal of the Court on this 14th day of 
June, 2013. 

Dictated & Corrected by me 

            Sessions Judge, Dhubri 

Sessions Judge, Dhubri 


