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J U D G M E N T  
 

 The G.D. Entry No.772 dated 28-09-2013 of Agomani 
Police Station shows that at about 7 p.m. on that day the police 
station has received one information from the traffic Constable 
No.253 Karuna Kanta Rabha that two Bihari women were loitering in 
the Agomani bus stand and they carried two bags wherein it was 
suspected that ganja is likely to be there.  
 

2.  On the basis of aforesaid G.D. Entry under Ext-1 
Agomani Police Station took up investigation and during investigation 
three nos. of rexine bags containing 9 (nine)  packets of bhang 
weighting about 2 kgs. 500 grams were recovered from the aforesaid 
women and the same was seized, also sample of the same was 
taken out and an ejahar was lodged whereupon the Agamoni police 
station registered the instant case.  
 

3.  Accuseds were arrested. During the investigation, the 
samples were sent to F.S.L. for examination and after receipt of the 
report from F.S.L. Agomani Police Station laid the charge sheet 
against the accused persons U/s.20 (b) of N.D.P.S. Act. 
 

4.  Since the accused were under custody, therefore, on 
being produced before this Court the charge U/s.20 (b) of N.D.P.S. 
Act was framed against the accused. The charge so framed was read 
over and explained to the accuseds to which they pleaded not guilty. 
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5.  The prosecution side after examining as many as 6 (six) 
P.Ws closed their side. Statements of the accused persons were 
recorded. I heard the arguments of the case from both the parties. 
 
6.  Now, the point for determination in this case will be as to 
whether the materials surfaced during trial are sufficient enough to to 
convict the accused persons U/s.20 (b) of N.D.P.S. Act?  
  

Decisions and reasons there on. 
 
7.   P.W-1 S.I. Nur Zaman Hoque states during trial that on 
28-01-2013 he was posted at Agomani Police Station in the capacity 
of Officer-in-charge. On that day at about 7 p.m. he got information 
from traffic constable Karuna Kanta Rabha that two female persons 
carrying three bags got down from bus at the Bus Stand and he 
suspected that some contraband articles might be there. Getting the 
aforesaid information, he got the same entered into the General Diary 
of the Police Station under G.D. Entry No.772 dated 28-01-2013. Ext-
1 is the extract copy of the said G.D. Entry wherein Ext-1 (1) is his 
signature. Thereafter, he furnished the aforesaid information to his 
superior officer over telephone. By this time Circle Inspector, 
Golakganj came to the scene. Then C.I. authorized him to search 
aforesaid female persons in the written form. Then he took search of 
the bags of the female persons in question and after search ganja like 
substances were recovered there from. 
 
  During cross-examination the P.W-1 states that he did not  
furnish written information to his superior officer as to the receipt of 
information from Traffic Constable Karuna Kanta Rabha nor did he 
find the written authorization in the case record. Before searching he 
did not inform the accused persons that they had the right to be 
searched in the presence of Gazetted Officer or Magistrate. At the 
time of search no female police personnel was present alongwith 
them. He did not bring the Malkhana register before the Court. He did 
not prepare the inventory of the search and the seizure. Nor he can 
remember as to whether he had furnished written information to his 
superior officer as to the search and seizure and arrest of the 
accused or not. At the time of taking out sample, he obtained the 
signatures of the accused persons. He did not find the aforesaid 
signatures of the accused before this Court. 
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8.  P.W-2 Traffic Constable Karuna Kanta Rabha states 
during trial and in his examination-in-chief that he knows the accused 
persons. He cannot remember the date of incident. On the date of 
incident and at the relevant point of time he was performing traffic 
duty in the police point of Agomani Bus Stand. At that time he saw 
that the accused persons after getting down from bus were sitting and 
they were gherowd by the people gathered therein. Both of them 
carried 2/3 bags. Then, he suspected that some contraband articles 
might be in the bags. Then he informed the matter to the O/c, 
Agomani Police Station over telephone. Thereafter, O/c, Agomani 
P.S. namely Nur Zamal Hoque and C.I., Golakganj came to the 
scene. The accused persons were searched and ganja like 
substances were recovered from their bags. The said articles were 
seized vide Ext-2 wherein Ext-2 (2) is his signature. 
 
9.  P.W-3 Constable Babulal Sarkar states during trial and in 
his examination-in-chief that on the date of incident and at the 
relevant point of time he was performing duty in and around Agomani 
bus stand alongwith traffic constable Karuna Kanta Rabha. At that 
time at about 7 p.m. he saw one crowd in the Agomani bus stand. 
Then traffic constable Karuna Kanta Rabha approached towards the 
crowd and found that the people gherowd the accused persons 
alongwith three bags. Then he suspected that some contraband 
articles might be in the bag and informed the O/c. Agomani P.S. 
about the aforesaid facts over telephone. Thereafter, O/c, Agomani 
P.S. and the C.I., Golakganj came to the scene. They took the search 
of the bags wherefrom ganja like substances were recovered and the 
same was seized vide Ext-2 wherein Ext-2 (3) is his signature. 
Thereafter, the accused persons were arrested and were brought to 
police station alongwith seized articles. 
 
10.  P.W-4 Sri Putul Sen states during trial and in his 
examination-in-chief that on the date of incident and at the relevant 
point of time he went to the Agomani market then at the bus station, 
he found one crowd. Seeing the crowd he approached towards the 
same and found that accused persons were sitting with bags 
gherowd by the people. Thereafter, O/c. of the Police station and 
Circle Inspector of the Circle had come and took the bags to the 
police station and seized the same and thereafter, made out some 
packets, wherein he was asked to put signatures and accordingly he 
put signatures wherein Ext-2(4), 3 (2) and 4 (2) are his signatures 
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   During cross-examination the P.W-4 admitted that he did 
not see the opening of the bag nor he can say as to the contents of 
the bags and he put his signatures on the white papers and as such 
he does not know the contents of Ext-2, Ext-3 and Ext-4. 
 
11.  P.W-5 Sri Jatin Das states during trial and in his 
examination-in-chief that on 28-01-2013 he was posted at Golakganj 
in the capacity of Circle Inspector. On that day he went to Agomani 
and then O/c, Agomani Police Station informed him that Agomani 
police station apprehended two female alongwith articles similar to 
ganja. Then he asked the O/c, Agomani to take step in accordance 
with the provision of the law of the land. Thereafter, O/c, Agomoni 
Police Station laid ejahar and a case was registered thereon and he 
was entrusted with the aforesaid investigation. During investigation 
he visited the place of occurrence and also prepared sketch map. 
Ext-6 is the said sketch map wherein Ext-6 (1) is his signature. He 
recorded the statements of the accused persons in this case. The 
informant took out the samples from the seized articles and he sent 
the same to F.S.L. for examination and thereafter, collecting report 
and necessary papers he laid charge sheet in this case vide Ext-7 is 
the charge-sheet wherein Ext-7 (1) is his signature. 
 
   During Cross-examination P.W-5 states that he did not 
apprehend the accused persons. He did not conduct the search 
operation. He did not seize the G.D. Entry also he did not put 
signature on the sketch map. The sketch map does not disclose as to 
wherefrom the accused persons were apprehended. The I.O. did not 
furnish search memo of the accused persons as well as the inventory 
prepared by him about the search and seizure. Further, P.W-5 during 
cross-examination admitted that he did not ask the informant as to 
whether the accused were informed about the existence of their right 
to be search in the presence of Gazetted Officer or Magistrate. He did 
not authorize the O/c, Agomani Police Station in the written form to 
make search, seizure and to arrest of the accused so also taking out 
of the sample from the seized articles. He did not take out the sample 
from the seized articles in the presence of accused persons also he 
did not seize the sample before it sending to F.S.L. 
 
12.  P.W-6. Sri. G.N. Deka being the expert posted at F.S.L., 
Guwahati examined the samples. His testimony recorded during trial 
is reproduced herein below : 
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 On 30-01-20013 while he was working as Deputy Director, Drugs & 
Narcotics Division, Directorate of Forensic Science, Assam on that day he 
received a parcel through the i/c, Director in connection with Agomani P.S. 
G.D. Entry No.772 dated 28-01-2013. The parcel consisted of 9 (nine) 
samples enclosed in a sealed carton with cloth cover. The facsimile of the 
seal was found to be “SUPERINTENDENT OF POLICE: DHUBRI”  

 
DESCRIPTION OF ARTICLES 

 
9 (nine) sealed envelopes marked as “sample No-I to sample 

No.9 having 9 closed polythene packets (one in each) containing 20 g dry 
plant materials in each. These samples were again marked by him as 
Exhibit Nos. DN-31/2013 (a) to DN-31/2013 (i) respectively. 

 
RESULT OF EXAMINATION 

 
He has examined all the exhibits mentioned above as per U.N. 

Lab. Manual and found that Exhibits Nos. DN-31/2013 (a) to DN-31/2013 
(i) gave positive tests for cannabis (ganja). 
 
  This report was forwarded to the Superintendent of 
Police, Dhubri by our the then Director, i/c,  Mr. M.N. Sarma. Ext-8 is 
his report and Ext-8 (1) his signature. Ext-9 is the forwarding of his 
report and Ext- 9 (1) is the signature of the then Director, i/c, Mr. M.N. 
Sarma, which he knows. 
   
  So these are all about the evidences on record. 
 
13.  On a minute perusal of the aforesaid testimonies of the 
P.Ws, following facts and circumstances have surfaced: 
 

1. Here in this case P.W-1 being the O/c, of Agomani Police 
station on receipt information from P.W-2 as to the carriage of 
some articles similar to ganja by the accused persons got the 
same entered into the G.D. But there are no materials to show 
that the P.W-1 had furnished the aforesaid information to his 
superior officer in the written form. 

 
2. After receipt of the aforesaid information from P.W-2, the P.W-

1 went to the Agomani bus stand and made seizure. Also he 
took out samples there from and finally arrested the accused 
persons. But there are no materials to show that the P.W-1 
had furnished written information to the superior officer about 
the search, seizure and arrest of the accused persons. 
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3. In the instant case the P.W-1 took search of the bags of the 
accused persons but before taking search he did not inform 
the accused persons  their rights to be searched in the 
presence of Gazetted Officer or Magistrate. 

 

4. Here in this case the P.W-1 conducted the search, seizure 
and also took out the samples but there is no written 
authorization in his favour issued by the competent authority 
and as has been admitted by the P.W-5. 

 

5. In this case the materials so far available do not disclose that 
any inventory was prepared by the Investigating Agency 
during investigation. 

 

6. Here in this case it is admitted fact that the seized articles 
were kept in the Malkhana of the police station but Malkhana 
Register was not submitted before this Court and exhibited 
during trial. 

 

14.  Referring to the aforesaid facts and circumstances, 
learned defence counsel  argued that the same are relating to the 
compliance of a numbers of mandatory requirements to be complied 
with by the Investigating Agency during investigation. Here in this 
case the aforesaid mandatory requirements of the investigation have 
not been complied with. As a result of which, according to the learned 
defence counsel, the entire trial is vitiated and as such no conviction 
can be based on the evidences on record. 
 

15.  In support of the aforesaid submissions, learned defence 
counsel has placed the reliance on the following decided case laws: 
 

 1. (2012) 5 Supreme Court Cases 226 
2. 1997 (2) Gauhati Law Journal 1 

 3. 2001 Supreme Court Cases (Cri) 1048 
 4. (2002) 2 Gauhati Law Reports 78 
 5. (2011) 3 Supreme Court Cases (Cri) 366 
 6. (2010) 3 Supreme Court Cases (Cri) 1255 
 7. 2011 (6)  Gauhati Law Journal 319 
 8. (2012) 4 Gauhati Law Reports 573 
 9. 2005 Supreme Court Cases (Cri) 541 
 10. 1980 Supreme Court Cases (Cri) 683 
 

16.  I have carefully gone through the submissions rendered 
by learned defence counsel in the light of the judicial authorities as 
indicated above. After a careful analysis, it appears that here in this 
case the requirements of the law of the land and as incorporated 
under sections 41, 42, 43, 50, 52-A and 57 of N.D.P.S. Act have not 
been complied with.   
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17.  For the aforesaid reasons, it can be concluded that the 
evidences so far surfaced in the testimonies of the P.Ws cannot be 
based for the conviction of the accused persons, inasmuch as entire 
trial had already been vitiated due to the non-compliance of the 
provision of the law of the land incorporated in the aforesaid Sections.  
 
18.  Thus, finally it can be concluded that the evidences so far 
surfaced are not at all sufficient to convict the accused and as such 
due to the insufficient evidences, accuseds are entitled to get the 
benefit of doubt.  
 
19.  In the result, accuseds are acquitted on benefit of doubt 
and set at liberty forthwith. They shall be released immediately if they 
are not wanted in any other case. The seized articles shall be 
destroyed in due course of law. Accordingly, P.I, Dhubri be informed 
to do the needful in accordance with the provision of the law. 
Judgment is delivered in open court.   
 

Given under my hand and seal of the Court on this 2nd  
day of September, 2013. 
 
Dictated & Corrected by me  

                 Special Judge, Dhubri 
 
Special Judge, Dhubri.  

  

  


