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Date of Evidence    :  28-04-2010, 16-12-2010, 19-09-2011, 12-06-2012,  
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J U D G M E N T  
 

Sri Jatindra Nath Baruah, the then Circle Inspector of 
Police vide an ejahar dated 08-03-2003 states before the Golakganj 
Police Station that getting on a tip-off that hard core MULTA activist 
Md. Omar Faruque alongwith his associates would visit the house of 
Md. Faizor Ali to take the demanded ransom, an amount of 
Rs.50,000/-. With the help of villagers at 5 p.m, the aforesaid MULTA 
activities were apprehended alongwith its associates and from their 
possession one hand made arms of AK 47 Model with one hand 
made fired cartridge and 3 (three) Rds 7.62 live ammunitions were 
recovered. The same were seized. Thus the occasion of filing of the 
ejahar.  

 

2.  The Golakganj Police Station on registration of a case 
took up the investigation and at the conclusion of the investigation 
laid charge-sheet against the accused persons named above under 
Sections 120 (B)/121/121 (A)/122/448/387/307 I.P.C. R/W Sections 
25 (1) (b) & 27 (3) of Arms Act. 
 

3.  On the appearance of the accused persons named above 
before this Court, the charges U/s.121/448/387/307 R/W Sections 25 
(1) (b) & 27 (3) of Arms Act are framed. The charges so framed are 
read over, explained and interpreted to the accused to which they 
pleaded not guilty.  
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4.  During trial the prosecution side after examining as many 
as 10 (ten) P.Ws closed their side. Statements of the accuseds are 
recorded. I heard the arguments of the case from both the parties. 
 

5.  Now, the point for determination in this case will be as to 
whether the materials surfaced in the testimonies of the P.Ws, who 
were examined by the prosecution during trial are sufficient enough to 
record conviction of the accused persons under the offences charged 
of or not? 
 

6.  To address the aforesaid point for determination, 
obviously perusal of the evidences is necessary. 
  

Decisions and reasons there on. 
 

7.  P.W-1 Md. Abdul Jabbor states during trial that 7/8 years 
ago the incident had taken place. On the date of incident and at about 
4-30/5 p.m. the accused Omar Faruque demanded a sum of 
Rs.50,000/-  from one Foizar Ali hailing from his village. Foizar 
informed about the said demand to the local V.D.P. Foizar invited 
Omar Faruque to take the aforesaid amount and accordingly fixed a 
date. On the said date accused Omar Faruque came to the house of 
Foizar alongwith other two accused persons and demanded money. 
Omar Faruque brought one gun alongwith him and when they 
entered into the house of Foizar, the S.P. was informed over phone. 
Police came and accused persons numbering 3 (three) were caught 
at the house of Foizar. Police also seized the gun. 
 

  During cross-examination the P.W-1 states that he first 
arrived at the scene and thereafter police came to the place of 
occurrence and after 5/7 minutes of his arrival at the place of 
occurrence they apprehended Omar Faruque. At that time police was 
not present. After apprehension of the accused, police was informed. 
Nabibar Rahman informed S.P, Dhubri. At about 5-30 p.m. police 
arrived at the scene. Nabibar handed over the gun to the police. 
 

8.  P.W-2 Md Foizar Ali states during trial and in his 
examination- in-chief that 6/7 years ago the incident had taken place. 
Accused Omar demanded a sum of Rs.1,00,000/- from him and 
accordingly Omar placed the demand of money before him on 3/4 
occasions. He (P.W-2) told Omar Faruque that he is unable to pay 
such a huge amount and thereafter, Omar Faruque gave a date to 
him and told him that if the payment is not made on the aforesaid 
date he will be kidnapped. Then out of fear he informed the matter to 



 3

Lalkura V.D.P. The V.DP person also told him to give a date and they 
further asked to inform about the date. The P.W-2 further states 
during trial that on the date of incident and at the relevant point of 
time, the date as given by the accused was informed to the V.D.P. 
personnel and at the relevant point of time Omar came and placed 
the demand of money and also told him that until payment is made he 
will not be escaped. Omar Faruque brought one gum alongwith him 
and then he embraced Omar Faruque, by this time V.D.P. personnel 
also came and caught Omar Faruque and took him. Later on police 
also came.   
 

  During cross-examination the aforesaid P.W, who 
happens to be the most material witness of this case states that 
police did not come to his house. Nabibar rang up police station after 
apprehension of the accused. They came to the house of Nabibar 
after crossing over the river, therein police came. The gum was kept 
at the hand of V.D.P. personnel, Nabibar. Nabibar furnished the gun 
to the police. After one month of the demand of money, Omar 
Faruque came and he did not inform the matter to the police and he 
informed the matter to the V.D.P. 
 

9.  P.W- 3 Md. Nabser Ali Prodhani states during trial and in 
his examination-in-chief that the incident had taken place in the year 
2003. The accused Omar Faruque demanded money from Foizar Ali 
and Foizar Ali informed the matter to the V.D.P. personnel. On the 
date of incident and at the relevant point of time the V.D.P. personnel 
were in the house of Foizar Ali and when Omar Faruque came to the 
house Faizur Ali, he was caught. Prior to the incident Addl. S.P. was 
informed and Addl. S.P. alongwith the O/C, Golakganj P.S. and army 
personnel came and also caught Omar Faruque, Ayub Ali and Safior 
Rahman. Police also took his signature and took search of the body 
of Omar Faruque. Police recovered one hand made arms of AK 47 
(Model) alongwith cartridge.  Ext-2 is the seizure list wherein Ext-2 (1) 
is his signature.   
 

  During cross-examination, the P.W-3 states that Omar 
Faruque was apprehended at the house of Foizar, from whom gun 
and the ammunitions were recovered. Ext-2 was written out by the 
O/c. Seizure was made but it was not packed and sealed. Ext-2 was 
prepared at the house of Foizar. The seized articles were received by 
the Addl. S.P, Dhubri from Nabibur. He was a member of Chapar 
Balajan V.D.P. at the time of incident Sirajul Hoque was their 
Secretary, who was also present at the time of incident along with 
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him. Further, the aforesaid V.D.P. Secretary was also present at the 
time of preparation of Ext-2, which was prepared at the house of 
Nabibar. 
 

10.  P.W- 4 Md. Sahidur Rahman states during trial and in his 
examination-in-chief that the incident had taken place 5/6 years ago. 
At that time he was V.D.P personnel. Accused Omar Faruque 
demanded a sum of Rs.40,000/-. Omar Faruqe is hailing from his 
village Lalkura. On the date of incident it was the day of payment to 
accused Omar Faruque and accordingly it was informed to the V.D.P. 
personnel and the V.D.P. personnel Naksad Ali, Jakir Hussain, 
Nabibar Rahman, Monowar Hussain were hiding in the house of 
Foizar Ali. Then accused Omar Faruque armed with gun came to the 
house of Foizar and remaining accused persons were also came and 
thereafter, the people present therein caught the accuseds also the 
VDP personnel caught accused Omar Faruque. From the possession 
of Omar Faruque a hand made arms AK 47 (Model) and one hand 
made fire cartridge were recovered and the same was seized vide 
Ext-2 wherein Ext-2 (2) is his signature.   
 

  During cross-examination he states that remaining 
accused persons excepting Omar Faruque were not found at the 
house of Foizar and people of the locality apprehended them at a 
distance 2 k.m. from the house of Foizar out of suspicion. He cannot 
say about the seized articles which was seized vide Ext-2. At the 
place of occurrence police seized the materials vide Ext-2 and it was 
packed and sealed wherein he put his signature. According to him, 
Addl. S.P, Sri Nitul Gogoi  seized the aforesaid articles. 
 

10.  P.W-5 Sri Sarat Ch. Roy states during trial that he knows 
Omar Faruqe and remaining accused persons were not known to me. 
He does not know anything about the incident. 
 

11.  P.W-6 Md. Noibar Rahman states during trial and in his 
examination-in-chief that the incident had taken place in the year 
2003. Md. Foizar Ali is also a vegetable businessman by profession 
like him. At that time one Omar Faruque, who happens to be MULTA 
activist demanded money from Foizar Ali. Thereafter, he being the 
VDP Member along with other VDP members of their village had 
informed the matter to the then Addl. S.P, Mr. Nitul Gogoi. The Addl. 
S.P. told them that the aforesaid MULTA was required to be 
apprehended and accordingly on the date of payment of the aforesaid 
demand. Omar Faruque along with others namely Ayub Ali and Sofior 
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Rahman were apprehended at the house of Foizar Ali, when they 
came to take the money. At that time Omar Faruque carried a gun. 
When he displayed the gun he was apprehended by them along with 
the gum. They accompanied at that time by police. The Police seized 
the gum vide Ext-2 wherein Ext-2 (3) is his signature. 
 

  During cross-examination the aforesaid P.W (P.W-6) 
states that Omar Faruque had placed the demand on two occasions 
and within a period of 15 days. Immediately after the receipt of the 
demand, police were informed. On the date of incident they were 8 to 
10 numbers of VDP man. They were himself, Sahidur Rahman, 
Naibor Rahman, Azizur Rahman, Nabsar Ali Pradhani. Abdul Zabbor 
Sarkar, Zabbor Sarkar, Foizar Ali etc. At about 3:30 /4:30 p.m. 
accused were apprehended on the date of incident. At the time of 
incident they were at the house of Foizar. He was standing on the 
Baranda. Accused Omar Faruque entered into northern room of the 
house and remaining accused persons were standing in the outside 
of the house, but in the compound. Accused Omar Faruque came on 
a bicycle. He cannot remember as to how many people gathered at 
the scene. At that time police were present but he cannot state their 
names. Further, during cross-examination he stated that he cannot 
remember as to who caught hold of whom. Also he cannot remember 
how many cartridges were recovered. He cannot remember as to 
whether other articles excepting aforesaid gun and the cartridges 
were recovered or not. The bicycle was taken away by the police.  
 

12.  P.W-7 Md. Azizur Rahman states during trial and in his-
examination-in-chief that he knows the accused persons. On the date 
of incident at the relevant point of time one Foizar Ali resident of 
Lalkura told them that accused Omar Faruque and other accused 
persons had placed demand of Rs.50,000/- from him. Foizar Ali told 
them before the Moterjhar hospital and also cried out. At that time 
V.D.P. Secretary, Sirajul Hoque was present. Then he asked Foizar 
Ali to inform the matter to police. Thereafter, he himself along with 
Nabibor Rahman, Foizar Ali came to the then Addl. S.P. Sri Nitul 
Gogoi. They have informed the matter to him, then Addl. S.P told 
before them that aforesaid accused Omar Faruque was required to 
be apprehended. Accordingly after 2 days accused Omar Faruque 
along with other accused persons were apprehended by them. At that 
time Omar Faruque carried one gun. At that time police personnel 
was not present. Immediately after apprehension of the accuseds, 
police arrived at the scene. Police seized the gun. 
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  During cross-examination the aforesaid P.W-7 states that 
on the date of incident neighbouring village people also gathered at 
the scene but he cannot say the name of those village people. 
Thereafter, police, C.R.P.F and Army personnel arrived at the scene 
and accordingly they assembled as many as 70 to 80 persons. 
Subsequently police took the accused persons alongwith gun to the 
police station. Police prepared seizure-list at the police station and 
obtained his signature. 
 
13.   P.W-8 Inspector Kamal Ch. Rajbongshi states during trial 
that on 08-03-2003 he was posted at Golakganj Police Station. On 
that day the then C.I, Golakganj,  Sri J.N. Bora laid an ejahar. Basing 
on the aforesaid ejahar, he registered a case and entrusted S.I. 
Chandra Kr. Baruah with the investigation of the case. Ext-4 is the 
F.I.R. wherein Ext-4 (1) is his signature. Ext-4 (2) is the signature of 
the then C.I. 
  
  During cross-examination, it is revealed that he did not 
seize anything nor kept any incriminating articles in the malkhana. 
 
14.   P.W-9 Hav. Sukra Bahadur Lama states during trial that 
on   22-03-2003 he was detailed at Golakganj Police Station. Since 
1986 he has been working as Armour, he was imparted with special 
training and expertise in the arms and ammunitions. On the aforesaid 
date one arm seized in the Golakganj P.S. Case No.46/2003. He was 
asked to examine the same. On examination, he found that the 
aforesaid seized arm was a 12 bore hand made gum. On the date of 
incident it was serviceable, accordingly he prepared report. Ext-3 is 
his report wherein Ext-3 (1) is his signature. 
 
15.  P.W-10 S.I. Chandra Baruah states during trial that on 08-
03-2003, he was posted at Golakganj Police Station in the capacity of 
S.I. of Police. On that day the then O.C. registered the instant case 
and entrusted him with the investigation of this case. Thereafter, he 
visited the place of occurrence and examined the witnesses. During 
investigation some fire arms were recovered and the same were 
seized. He also obtained the Prosecution Sanction and he got 
examined the fire arms by the expert. At the conclusion of the 
investigation he laid charge-sheet. Ext-5 is the Prosecution Sanction 
wherein Ext-5 (1) is the signature of the then D.M. Ext-6 is the 
charge-sheet wherein Ext-6 (1) is his signature. 
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  From the cross-examination, it is revealed that the P.W-1 
Md. Abdul Jabbor during investigation did not tell before the I.O. that 
Omar Faruque demanded money from Foizur and Foizur informed 
the matter to V.D.P.  
 

  The P.W-2 Md. Foizar Ali during investigation did not tell 
before the I.O. that at least a sum of Rs.50,000/- was to be paid to 
Omar Faruque otherwise wife and daughter were to be sold off. 
 

  The aforesaid witness did not tell before the I.O. during 
investigation that Omar Faruque gave one date and in the event of 
non-payment of money on that day he would kidnap him and then 
V.D.P. personnel told him that on the date so fixed they would also be 
present. 
 

  The P.W-7 Md. Azizur Rahmam did not tell before the I.O. 
during investigation that Foizar Ali told before them that Faruque and 
other accuseds placed the demand of Rs.50,000/- from him and told 
the aforesaid information to them before Moterjhar hospital and at 
that time he cried out. 
 
  The aforesaid witness did not tell before I.O. during 
investigation that they came to the then Addl. S.P., Nitul Gogoi and 
informed about the incident and Addl. S.P. told them to apprehend 
the accuseds and after two days they have apprehended the accused 
Omar Faruque alongwith other accused persons at the house of 
Foizar Ali. 
 

   So these are all about the evidences on record. 
 

11.   I have carefully gone through the entire testimonies of 
the P.Ws, which are narrated here in above. The prosecution story as 
alleged is that accused Omar Faruque, who is member of banned 
outfit MULTA, a muslin extremist organization, placed the demand 
before one Foizar Ali. Accordingly on the date of incident when the 
aforesaid accused Omar Faruque came to the house of Foizar Ali 
alongiwith his associates, they were apprehended by the local V.D.P. 
personnel alongwith arms and ammunitions. Thereafter, the aforesaid 
accused persons were handed over to the police. Police seized the 
arms and ammunitions and accordingly charge alleged of were 
framed against the accused persons. 
 

12.  During trial as many as 10 P.Ws were examined by the 
prosecution in this case but none of them during trial specifically and 
categorically stated that accused Omar Faruque was a member of 
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banned outfit of MULTA, a muslin fundamentalist organization 
indulged in the violent activities and to wage war against the Union of 
India. Therefore, the materials so far surfaced in the testimonies of 
the P.Ws are not at all sufficient to bring home the ingredients to 
attract U/s.121 I.P.C.  
 

13.  So far ingredients of other Sections of I.P.C. and Arms 
Act are concerned, it is revealed that one set of P.Ws deposed during 
trial that accused Omar Faruque alongwith its associates were 
apprehended at the house of Foizar Ali. While one set of witnesses 
stated that only Omar Farque was apprehended at the house of 
Foizar. Other two accused persons were apprehended at a distance 
of 2 k.m. from the house of Foizar Ali. Thus it appears that serious 
discrepancy and variance in regard to apprehension of accused 
persons have surfaced in the testimonies of the materials P.Ws.  
 

14.  This apart, in regard to the recovery and seizure of the 
seized fire arms, serious variance had also surfaced in the 
testimonies of P.Ws. One set of P.Ws has deposed during trial the 
that the seizure was made at the house of Foizar Ali while one set of 
P.Ws has deposed that the said seizure was made at the house of 
one Nabibor Rahman, who is a V.D.P. personnel and one set of 
witnesses stated during trial that in fact accused persons were 
brought to the house of Nabibur Rahman by crossing over river and 
therein seizure was alleged to have been made. Thus recovery and 
seizure, the testimonies of the P.Ws have suffered from variance. 
 

15.  In addition to the aforesaid factum, it is also revealed that 
seized articles were not seized and packed at the place of 
occurrence.  Referring to the discrepancy as to the aforesaid seizure 
and recovery of the seized articles from the possession of the 
accused persons so also the non-packing and non-seizure at the 
place of occurrence, learned defence counsel vehemently submitted 
during arguments that here in this case apprehension of the accused 
persons alongwith fire arms in question and seizure of the same from 
the possession of the accused persons has not been established 
inasmuch as the materials P.Ws have not at all recorded success to 
bring home the said factum beyond all reasonable doubts by 
adducing cogent and convincing materials.  
 

  In support of the aforesaid submissions, learned de fence 
counsel has invited the attention of this Court to the observations 
recorded by the Hon’ble High Court in 2012 (6) GLR 447 
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  On a meticulous scanning of the entire evidences on 
record it is felt that the following circumstances have surfaced during 
trial. 

1. As regards the apprehension of accused persons at the 
house of Foizar Ali, the testimonies of the P.Ws have 
recorded variance. The P.Ws are regarded as material 
witnesses and alleged to have witnessed the apprehension 
of the accused persons. 

 

2. The place of occurrence as alleged was the house of 
Foizar Ali but it has not been revealed that the seizure was 
made at the house of Foizar Ali. 

 

3. The seized articles were not seized from the possession 
of the accused persons. 

 

4. As regards sealing and packing of the seized articles, 
serious discrepancy had surfaced during trial. 

 

5. Some of the material P.Ws had embellished the 
prosecution story during trial from their previous 
statements made before the I.O. which have been 
revealed from the cross-examination of the I.O. 

 

16.  For the aforesaid facts and circumstances, it is felt that 
the evidences so far surfaced against the accused persons are not at 
all sufficient to conclude firmly that the accused persons have placed 
the demand as alleged and accordingly when they came to realize 
the demanded money, they were caught along with the arms and 
ammunitions. Therefore, without hesitation, it can be concluded that 
the evidences so far surfaced are not at all sufficient to hold the 
accused persons guilty of the offences alleged of.  
 

17.  As such, bearing the observation recorded in the judicial 
authority as referred to above in mind, it can be finally concluded that 
at this critical juncture, accused are entitled to get the benefit of doubt 
due to the insufficiency of evidences. Accordingly, they are acquitted 
on benefit of doubt and set at liberty forthwith. Their bail bonds stand 
discharged. The seized articles shall be destroyed in due course of 
law. Judgment is delivered in open court.   

 

Given under my hand and seal of this Court on this 27th  
day of September, 2013. 
 
Dictated & Corrected by me  

                    Sessions Judge, Dhubri 
 
Sessions Judge, Dhubri. 


