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IN THE COURT OF THE SESSIONS JUDGE AT DHUBRI 

 

Sessions Case No. 194/2011  

U/s. 302/34 I.P.C. 

 

G.R. Case No. (SSM) 170/2010   
 

State of Assam   
 

- Vs –  
 

1. Md. Samer Ali 
2. Md. Johirul Islam 
   

Committing Magistrate    :   Mrs. Mili Hussain, Judicial Magistrate,  
  1st Class, Dhubri 
   

Present  :    Sri A. Bhattacharyya, AJS 
       Sessions Judge, Dhubri 
 
Sri M. Zaman, Public Prosecutor for the State. 
Sri Jamsher Talukdar , Advocate for Accuseds. 
  
Date of Evidence       :   18-05-2012, 19-06-2013, 26-08-2013, 03-12- 2013, 
    07-02-2014 & 11-03-2014  

       
Date of Argument    : 03-04-2014 
Date of Judgment    : 19-04-2014   

 
J U D G M E N T  

 
  Mosstt. Sobia Bewa vide an ejahar dated 25-10-2010 
states before the O.C, South Salmara Police Station that on 24-10-
2010 at about 12 midnight, her married daughter  namely Surjo Bhanu 
Bibi died due to the hanging in the kitchen of Badamirchar L.P. 
School. She suspected that the accused persons named above killed 
her daughter and made the dead body of her daughter hanging in the 
kitchen of the aforesaid L.P. School. Thus the occasion of the filing of 
the ejahar. 

 

2.  The South Salmara Police Station on registration of a 
case took up the investigation and at the conclusion of the  
investigation laid the charge sheet under Section 302/34 I.P.C. 
against the accused persons. 
  

3.  After commitment and on the appearance of the accused 
persons, this Court was pleased to frame charge under Section 
302/34 I.P.C. against the accused persons. The charges so framed 
are read over, explained and interpreted to the accused to which they 
pleaded not guilty. 
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4.  During trial the prosecution side after examining as many 
as 8 (eight) P.Ws closed their side. Defence side also adduced the 
evidence of 2 (two) D.Ws. Statements of the accuseds are recorded. 
At the closure of evidence of both the parties, I heard the arguments 
of the case from both the parties. 
  
5.  Now, the point for determination in this case will be as to: 

 
Whether the materials surfaced in the testimonies 

of the P.Ws and D.Ws would justify the to convict the 
accused persons under Section 302/34 I.P.C? 

 
 DICISIONS AND REASONS THEREON 

 
6.  It is alleged that the accused persons in furtherance of 
their common intention killed the deceased Surjo Bhanu Bibi and 
made her dead body hanging in the kitchen of the school in question. 

 
7.  The dead body was inquested vide Exhibit-3. Thereafter, 
it was sent for postmortem examination vide dead body challan under 
Exhibit-1 and finally the dead body was examined by the Dr. Harun Al 
Rasid (P.W-7). The P.W-7 found one transverse deeply grooved 
ligature mark on the neck of the deceased. The tissue beneath the 
ligature mark shows lacerations of muscles, hemorrhages and 
ecchymosed. According to the Doctor (P.W-7), the death was due to 
asphyxia as a result of strangulation injury sustained by the deceased, 
which is ante mortem in nature and also the said injuries recorded by 
him during autopsy are homicidal in nature. Exhibit-2 is the 
postmortem report wherein Exhibit-2 (1) is his signature. 
 

8.  Now, it is to be ascertained from the testimonies of the 
P.Ws and D.Ws as to whether accused persons can be made liable 
for the aforesaid strangulation injuries found on the person of the 
deceased or not? 
 

9.  To do so obviously, perusal of the evidences is 
necessary. Accordingly, it is proposed to do so. 

 

10.  P.W-1 Sabia Bewa is the informant and the mother of the 
deceased and she during trial and in her examination-in-chief states 
that the accused persons killed his daughter and thereafter, took the 
dead body to the Badamirchar L.P. School and kept the same hanging 
in the kitchen of the school. She did not see the incident but heard it. 
The occurrence took place for about 2 (two) years back. Thereafter, 
she lodged the ejahar before the South Salmara P.S. wherein she put 
her thumb impression. 
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  From the testimonies of the P.W-1, it is revealed that the 
P.W-1 is the mother of the deceased so also the informant of this 
case. In the ejahar itself, she stated that she suspected that accused 
persons killed her daughter. Further, it is revealed that she did not see 
the incident but heard it. 
 

11.  P.W-2 Md. Abdul Basid during trial and in his 
examination-in-chief states that  after the incident he came to the 
school in question and found the dead body of the deceased, which 
was hanging.   
 

The aforesaid witness was declared hostile by the 
prosecution and he was cross-examined by the prosecution. 
 

12.  P.W-3 Md. Abdul Karim has also deposed in the same 
tune and manner as that of P.W-2. He was also declared hostile by 
the prosecution.  
 

13.  P.W-4 Md. Muslimuddin Ali did not support the story of 
the prosecution as such, he was also declared hostile by the 
prosecution.   
 

14.  P.W-5 Md. Sukur Ali is the son of the deceased so also 
the accused persons are the husband and brother-in-law of the 
deceased respectively and he during trial and in his examination-in-
chief states that accused Somer Ali is his father and deceased is his 
mother. They are 4 (four) brothers and sisters and amongst them he is 
the eldest. His mother Surjo Bhanu is no more and his father and his 
uncle killed her. 3 (three) years ago the incident had taken place. The 
incident had taken place during night. His father married for the 2nd 
time and on the date of incident during night his uncle Johirul 
assaulted his mother. Then bichar took place in regard to the 
aforesaid incident. But his father and uncle did not attend the bichar 
and they fled away and on that night the accused persons assaulted 
his mother. At that time he was sleeping with his mother. Thereafter, 
the accused persons dragged his mother to the school house and 
kept her at hanging state. 
 

  During cross-examination he states that at the relevant 
point of time he was pursuing his studies in Class-II. After the death of 
his mother his grandmother took him and got him admitted in the 
school. 
  From the testimonies of the P.W-5, it is  revealed that the 
incident had taken place during night and according to P.W-5, his 
father and uncle killed his mother (deceased) and also they assaulted 
his mother.  
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15.  P.W-6 Md. Rupa Ullah had not at all supported the 
prosecution story and as such he was declared hostile by the 
prosecution. 
 

16.  P.W-7 is Dr. Harun Al Rasid, who conducted the 
postmortem examination of the deceased. His evidences recorded 
during trial are narrated here in below: 
 

“That on 26-10-2010, he was posted at Dhubri Civil Hospital in the 
capacity of Sr. Medical & Health Officer. On that day on being 
requisitioned by the police to conduct Autopsy, he received the dead 
body of Musstt. Suja Bhanu Bibi vide dead body Challan under Ext-1 
wherein Ext-1 (1) is his signature. Thereafter, he conducted Autopsy 
on the aforesaid dead body and found the following: 
 

� Rigor mortis present. 
� Face is puffy, congested & deeply cyanotic. 
� Eyes bulging & closed. 
� Pupil – fixed & dilated  
� Subconjunctival hemorrhage seen in both eyes. 

   
  One transverse deeply grooved ligature mark seen in the 
neck (which is deficient on the back of the neck) at the level of thyroid 
cartilage. The tissue beneath the ligature mark shows lacerations of 
muscles, hemorrhages and ecchymosed. On dissection of the neck, 
fracture of superior horn of the thyroid cartilage is seen on the right 
side. Ecchymosis of right sternocleidomastoid muscle and tearing of 
fibres of left stunocluido-mastroid muscle is seen.  
 

In his opinion the cause of death is due to asphyxia as a 
result of strangulation injury sustained by the deceased which is ante-
mortem in nature. The injuries recorded by me during autopsy are 
homicide in nature.  
 

Ext-2 is the P.M. report wherein Ext-2 (1) is his signature 
and Ext-2 (2) is the signature of the then Jt. Director, Health services, 
Dhubri.” 
 

17.  P.W-8 S.I. Jogendra Nath Deka states during trial and in 
his examination-in-chief that on 25-10-2010 he was posted at South 
Salmara Police Station in the capacity of Officer-in-charge. On that 
day he got an ejahar from one Sobia Bewa. After getting the ejahar, 
he registered a case thereon and he himself took up the investigation 
of the case. During investigation he visited the place of occurrence 
and also he took step to get inquested the dead body. Ext-3 is the 
inquest report wherein Ext-3 (1) is his signature. Ext-4 is the ejahar 
wherein Ext-4(1) is his signature. He also prepared the sketch map. 
After inquest of the dead body, it was sent to Dhubri Civil Hospital for 
conducting postmortem examination.  Thereafter, he collected the 
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Postmortem report and also recorded the statement of the witnesses 
and at the conclusion of the investigation, he laid charge sheet. Ext-5 
is the charge sheet wherein Ext-5 (1) is his signature.  
 

  During cross-examination the P.W-8 states that he did 
not maintain any G.E. Entry in connection with the case nor he 
exhibited the sketch map of the place of occurrence also he did not 
find any external injury mark on the dead body during inquest and 
during investigation he did not seize anything. The dead body was 
found in the A.K. Azad Memorial School. During investigation neither 
informant nor any witness had given documents to him as regards the 
village salish. He visited the house of the accused and seized nothing 
therefrom.  The place of occurrence was the kitchen of the school. 
 

   So these are all about the evidences of P.Ws.  
 

18.  One Md. Abdul Aziz Sk. was examined as D.W-1. During 
examination-in-chief, the D.W-1 states that he did not hear any trouble 
in the married life of the accused. There was no salish in regard to the 
dispute of marital trouble of the accused.  
 

Further, it is revealed from the testimonies of the D.W-1 
that after getting the information as to the death of the deceased he 
visited the house of the accused and he cannot say as to the 
circumstances leading to the death of the deceased.  
 

19.  The D.W-2 Mostt. Nurima Begum being the child witness 
is the daughter of the deceased and she during trial and in his 
examination-in chief states that Somer Ali is her father. The accused 
Johirul is her uncle and Surjo Bhanu is her mother. They are four 
brothers and sisters. Eldest one is Sukur Ali, she is the second one, 
third one Samullah and forth one is Narzina. Their house is consisting 
of 2 (two) rooms. They four brothers and sisters were sleeping 
alongwith her mother. On the date of incident on that night, her father 
was sleeping in the other room. On that night quarrel took place 
between her mother and her father in regard to some domestic affairs. 
During evening her mother wanted to consume poison and also 
prepared a rope alongwith her. On that night she woke up from sleep 
as Narzina urinated on the bed thereby asked her mother to help 
Narzina. She did not find her mother, however, she shouted that she 
was proceeding to attend the natural call. Thereafter, her mother did 
not return. Then they called their father, who was sleeping in the other 
room of the house. Finally, her mother was discovered from the 
baranda of the school and she expired. Since the death of her mother, 
Sukur is living at the house of their grandmother and the other 
brothers and sisters are living with their father. 
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  During cross-examination she admitted that at the time of 
incident they were sleeping so they cannot say the circumstances 
under which their mother expired. 
 

So these are all about the evidences on record. 
 

20.   I have carefully gone through the entire evidences on 
record. Here in this case there are no eye witnesses of the incident 
and no one has in-fact witnessed the incident under which the dead 
body of the deceased was found hanging in the school. The informant 
(P.W-1) during trial states that her daughter was found in the kitchen 
of Badamirchar L.P. School whereas the I.O. (P.W-8) states that the 
dead body was found in the kitchen of A.K. Azad Memorial School. 
There is no explanation as to whether the Badamirchar L.P. School 
and the A.K. Azad Memorial School is the same and one. This apart, 
sketch map was not exhibited by prosecution during trial. Therefore, 
there is variance as to the place of occurrence. 
 

21.  From the evidences on record, it is revealed that the 
deceased was sleeping in her house alongwith her children and her 
husband was sleeping in another room of the same house. The 
deceased on the date of incident and at the relevant point of time 
shared bed alongwith her kids only. One of the kids namely Sukur Ali 
(P.W-5)  had directly implicated the accused persons with the offence 
alleged of whereas another kid of the deceased, who was also 
sleeping along with the deceased has not implicated the accused 
persons with the offence. Both are child witnesses and as such their 
testimonies surfaced during trial are to be examined and analyzed 
very cautiously.  
 

22.  It is an admitted fact that after the incident, the P.W-5 
was taken to the house of his grandparents and since then he has 
been pursuing his studies in the school. Further, his father had 
brought a case seeking his custody under Guardianship Act. The 
informant of the case is the Grandmother of P.W-5 in whose house 
the P.W-5 is staying.  
 

23.  Under the aforesaid circumstances, the testimonies of the 
P.W-5 are required to be examined very carefully as because there is 
no other witness, who has directly implicated the accused persons 
named above. 
 

24.  It is an admitted fact that P.W-5 is the child witness. 
Under Section 118 of Indian Evidence Act, all persons are competent 
to testify, unless the court considers that by reason of tender years, 
extreme old age, disease, or infirmity, they are incapable of 
understanding the questions put to them and of giving rational 
answers. All grounds of incompetency have been swept away by this 
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section, under which competency of witnesses is the rule and their 
incompetency is the exception. Further, the testimony of a child 
witness should only be accepted after the greatest caution and 
circumspection. The rationale for this is that it is common experience 
that a child witness is most susceptible to tutoring. Both on account of 
fear and inducement, he can be made to depose about things which 
he has not seen and once having been tutored, he goes on repeating 
in a parrot like manner what he has been tutored to state. Such 
witnesses are most dangerous witnesses. This apart, the evidence of 
a child witness cannot be rejected  per se, but the Court as a rule of 
prudence considers such evidence with close scrutiny and only on 
being convinced about the quality thereof and reliability  can record 
conviction based thereon (Surya Narayan v. State of Karnataka AIR 
2001 SC 482). 
 
25.  Though it is an established principle that child witnesses 
are dangerous witness as they are pliable and liable to be influenced 
easily, shaken and moulded. But it is also an accepted norm that if 
after careful scrutiny of their evidence the Court comes to the 
conclusion that there is an impress of truth in it, there is no obstacle in 
the way of accepting the evidence of child witnesses (Reliance is 
placed on  Madan Kumar V. State of Assam, 2009 CrLJ 1367 
(1374) (Gauh-DB). 
 
26.  In the case in hand, when the testimonies of the P.W-5 
are examined in the light of the proposition of the law of the land as 
narrated here in above, it is found that the deceased is the mother of 
the P.W-5 whereas, the accused persons are the father and the uncle 
of him respectively. On the date of incident, he along with his other 
brothers and sisters were sleeping with the deceased. The aforesaid 
story of sleeping is corroborated by none other then his sister D.W-2. 
It is also evident from the testimonies of P.W-2 that the father of the 
P.W-5 was sleeping in the other room and on that night quarrel took 
place between father and his mother (deceased). Thereafter, P.W-5 
went on to depose that the deceased was assaulted by the accused 
persons and she was dragged by the accused persons to the school 
house and was kept at hanging state. The accused persons were 
given ample opportunity to cross-examine the P.W-5 but the accused 
persons could not record success either to shake the aforesaid story 
or to demolish the same. From the cross-examination of the P.W-5, it 
is revealed that he has faced the cross-examination of the defence 
side successfully also there are no material surfaced during trial that 
he was tutored. Further, during trial no materials surfaced to declare 
him as incompetent witness inasmuch as by reason of tender years 
he was not capable of understanding this questions put to him and of 



 

Page 8 of 9 

 

 

giving rational answers. This apart, there is corroboration of his story 
of assault perpetrated upon the deceased by the accused persons by 
the medical evidence that the cause of death of the deceased due to 
asphyxia as a result of strangulation injury sustained by the deceased 
which was anti mortem in nature. 
 

27.  In this regard, the plea taken by the accused persons 
during their statement under Section 313 Cr.P.C. is pertinent.  The 
accuseds took the plea that on the date of incident and at the relevant 
point of time they were sleeping in another room while the deceased 
was sleeping alongwith the kids in the other room. During the dead 
part of night from the kid they could come to know that the deceased 
was found missing on the bed. Then they took search of the deceased 
and thus they found her dead body at the kitchen of the school and 
the deceased committed  suicide by hanging. But none of the accused 
persons explained as to how the mark of strangulation has come on 
the neck of the deceased.  
 
28.  For the facts and circumstances as discussed here in 
before, it can be concluded that herein this case, the testimonies of 
the P.W- 5 though he is a child witness cannot be discarded. 
Inasmuch as, it had been corroborated by medical evidence. 
 
29.  This being the position, accused persons cannot evade 
the liability of the death of the deceased as such, it can be finally 
concluded that the accused persons on the date of incident and at the 
relevant point of time killed the deceased by strangulation and 
thereafter, kept the dead body of the deceased hanging in the kitchen 
of the school house in question.  
 
30.  Therefore, accused persons are guilty of the offences 
under Section 302/34 I.P.C. and accordingly they are convicted 
thereunder. 
 
 
Dictated & Corrected by me 

                      Sessions Judge, Dhubri 
 
Sessions Judge, Dhubri. 
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Heard the accused persons on sentence. The accused 
persons pleaded that they are the only bread earner of their family 
and if they are sent to jail their kids shall have to starve.  

 
  Considering the manner of commission of the crime by 
the accused persons so also the evidences on record, the accused 
persons are hereby convicted under Section 302/34 I.P.C. and 
sentenced to suffer rigorous imprisonment for life and to pay fine of 
Rs.5,000/- (Rupees five thousand only) each in default to suffer S.I. 
for 4 (four) months each.  Judgment is delivered in the open Court. 
 
  Let a copy of the judgment be furnished to the accused 
persons free of cost. Let another copy of the judgment be forwarded 
to the D.M, Dhubri U/s.365 Cr.P.C. The compensation be awarded to 
the kids of the deceased, who lost their mother during their infant 
stage and accordingly the said kids of the victim be compensated 
under victim compensation scheme under Section 357 (A) Cr.P.C.    
Let another copy be forwarded to the District Legal Services Authority, 
Dhubri for doing needful. 
 

Given under my hand and seal of the Court on this 19th 
day of April, 2014. 
 
 
 
Dictated & Corrected by me 

                            Sessions Judge, Dhubri 
 
Sessions Judge, Dhubri. 
 


