
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : CR 3332 of 2010 
 

Md. Jahirul Islam….. Complainant 
-Vrs- 

                                                  1. Md. Samu Sheikh 
                                                  2. Md. Sahid Sheikh 
                                                  3. Md. Motaleb Ali 
                                                  4. Md. Pagla Sheikh 
                                                  5. Md. Habi Sheikh 
                                                  6. Md. Masidur Ali 
                                                  7. Md. Hamidur Ali 
                                                  8. Md. Kalu Mian 
                                                  9. Md. Abdul Hai 
                                                10. Md. Daktar Sheikh 
                                                                  ..…..Accused Persons 
 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution ------ Md. Y. A. Bepari & Smti M. M. Choudhury 
For the defence ----------- Md. A. R. Ahmed, M. M. Ahmed & Smti M. Khatun 
 
Evidence recorded on  :  17.8.13 & 05.12.13 
Argument heard on      :  24.02.14 
Judgment delivered on :  28.02.14 
Penal law involved       :  u/s 147/447/427 IPC 
 
 
 

J U D G M E N T 
 
                     1. The complainant’s case in brief, as I gather from the complaint, is 
that on 26.7.10 the above-named accused persons entered his paddy-land being 
armed with weapons and damaged his cultivation causing a loss to the tune of 
Rs.2000/. As the complainant offered resistance, they threatened to kill him.  
                     2. On examination of the complainant u/s 200 CrPC, my learned 
predecessor initially proceeded u/s 210 CrPC for the reasons stated in the order 
dated 13.8.10. But, after perusal of the report from the concerned PS, he took 
cognizance of the offences punishable u/s 147/447/427 IPC and, on appearance of 
the accused persons before the Court in response to the summons issued, explained 
the particulars of the same offences to them ; they pleaded not guilty, as the order 
dated 04.02.11 shows. In course of the trial, the complainant examined three 
witnesses including himself and all the incriminating materials enshrined in their 
evidence were put to the accused persons in course of their examination u/s 313 
CrPC ; they denied the allegations and declined to adduce any evidence. I have 
heard the argument of both sides at length. 
                    3. The points for determination in this case are : 
                   (i) Whether on 26.7.10 the accused person, ten in number, formed an 
assembly in/near the paddy-field of the complainant located in Kaimari (Part-II), 
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for committing the following offences or either of these and also used 
force/violence, in prosecution of the common object of such assembly, and thus 
committed an offence punishable u/s 147 IPC ; 
                    (ii) Whether on the same date the accused persons entered into/upon 
the aforesaid paddy-field in possession of the complainant with intent to commit 
the following offence and thus committed an offence punishable u/s 447 IPC ; 
                   (iii) Whether on/at the same date & place the accused persons, with 
intent to cause damage to the cultivation of the complainant, destroyed the 
standing paddy/plants causing loss to the amount of Rs.50/- or upwards and thus 
committed an offence punishable u/s 427 IPC ; 
                           And, if so, what punishment the accused persons deserve. 
 
Decision & reasons therefor :  
                                
                    4. PW-1 Jahirul Islam is the complainant in this case and PW-2 
Mozinur Rahman (brother of PW-1) & PW-3 Abdul Kader are his other witnesses. 
In the examination-in-chief, they deposed almost in the same manner to the effect 
that the accused persons damaged the paddy standing on the paddy-field of PW-1. 
But, when faced with cross-examination, PW-1&2 disclosed that their father 
mortgaged the land to the accused persons and delivered possession of the same to 
them ; PW-2 added that at the time of the occurrence they went to take possession 
of the land. PW-3 clarified the position further by testifying that the accused 
persons cultivated the land as they did in the previous years too. 
                    5. What is pertinent in a case of criminal trespass as defined u/s 441 
IPC is the actual physical possession of the concerned property and not the right to 
possession over it. In the case at hand, it is an admitted position, as noted above, 
that it were the accused persons themselves and not the complainant (PW-1) or any 
other person who were in possession of the concerned land at the time of the 
alleged occurrence. Therefore, no offence punishable u/s 447 IPC is made out on 
facts, in my considered opinion. PW-3 clearly stated in his evidence that the 
accused persons cultivated the land in the relevant year (and in the previous years 
too) ; though an offence of mischief can be committed by a person affecting his 
own property [vide. Explanation 2 to Sec.425 IPC] also, it is difficult to believe 
that the accused persons would destroy the paddy grown painstakingly by 
themselves. Therefore, I am not inclined to accept the story of damage of paddy. 
The offences of criminal trespass & mischief thus being not proved, the allegation 
u/s 147 IPC automatically falls on its face, because, a mere assembly of five or 
more persons does not by itself becomes an unlawful assembly ; to prove this 
offence, the prosecution must also establish that the common object of the accused 
persons was to do any of the acts enumerated u/s 141 IPC (the third clause, what is 
relevant in this case). Needless to repeat, the complainant has failed to prove these 
aspects of the matter. 
                    6. Situated thus, I acquit the accused persons of the offences 
punishable u/s 147/447/427 IPC and direct that they be set at liberty forthwith. 
Their bail-bonds shall stand discharged on expiry of six months from today vide. 
the spirit of the provisions u/s 437-A CrPC.  
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
28thth Day of the Month of February in the Year 2014.  
, 
                                                                     Addl. Chief Judicial Magistrate, Dhubri 


