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                                           JUDGMENT 
 

1. The brief resume of the prosecution case is that one Shaju Miah had 
lodged a complaint petition before the Ld Chief Judicial Magistrate 
,Dhubri against the accused persons viz. Aibar Rahman, Shokila 
Bibi, Saiful Islam and Helena Khatun alleging that the said accused 
persons who are the near relatives of his wife Arjina Bibi  on 30-04-
2011 at about 9 am had criminally trespassed into his house armed 
with deadly weapon and had forcibly taken away his livestocks viz. a 
cow, a male calf , a female calf and two sheeps to their home and 
when the parents of the complainant tried to prohibit them then they 
had chased them with dangerous weapons and had criminally 



intimidated them. He being away from home at Nangal,Meghalaya 
that time on coming to know of the incident over phone came to his 
home and had went to the house of the accused persons to enquire 
that why they had taken his livestocks but the accused persons had 
chased him out instead and that they are upto selling those livestocks. 
Hence the case. 

2. My Ld predecessor had received this case on transfer for disposal 
from the Ld C.J.M. Dhubri and he after recording the initial 
deposition of the complainant and his witness took cognizance of 
offence u/s 448/379/506/34 IPC against the accused persons viz. 
Aibar Rahman, Shakila Bibi, Saiful Islam and Helena Khatun. 

3. The Accused persons appeared on receiving summons went on bail 
and faced trial.Complainant examined 4(four) witnesses at the stage 
of the evidence before charge viz.  Saju Miah as PW-1,Abdul Gofur 
as PW-2, Mozibar Rahman as PW-3 and Aynal Haque as PW-4. 
Charge u/s 448/379/506 IPC were framed against the accused 
persons by my Ld predecessor and the same was read over and 
explained to them to which they pleaded not guilty and claimed to be 
tried. After charge the above named 4(four) PWs were cross 
examined and discharged. 

  
4. The statement of Accused persons u/s 313 CrPC were recorded.The 

Defence story is of total denial and no evidence was adduced from 
their side. 

5. I have heard oral argument of both sides, Perused CR and the 
evidences and materials on record. 

  
POINT FOR DETERMINATION : 

6. Now the point to be determined is that: 
I) Whether the accused persons had criminally trespassed in the house 

of the Informant ? 
II)  Whether the accused persons had taken away the livestock  of the 

Complainant dishonestly without his consent ? 
III)  Whether the accused persons had criminally intimidated  the  

complainant and his parents ? 
 
 
DECISION AND REASONS THEREOF: 

7. For the sake of convenience let us take up all the three points of 



determination together. Now to decide the aforesaid points of 
determination let us evaluate the evidence of the PWs and for that the 
relevant portion of the evidence of the PWs are reproduced herein 
below : 

8. PW-1 in his evidence stated that he is the complainant of this case 
and that about 4 ½ months ago while he was at Nangal, Meghalaya in 
concern with his work he got information from his brother that the 
accused persons had forcibly taken away a cow, a male calf , a 
female calf and two sheeps from his house and on the  following day 
he went to the house of the accused persons to ask about the matter 
but the accused persons at that had charged him with lathi,fala 
(spear) in their hand. He further stated that the persons viz. Mozibar, 
Aynal and others tried to stop the accused persons but they didn't 
listen and had forcibly taken away the cattles. 

9. PW-1 in his cross examination stated that his wife Arjina Begum had 
left his house about 4 ½ months back and is staying in her father's 
house since then and that she had filed a maintenance case against 
him claiming monthly maintenance from him.He further stated that 
he had not lodged any ejahar in the Manakachar PS against the 
accused persons for the said incident. 

10. PW-2 Abdul Gafur stated in his evidence that the incident 
occurred about 4 ½ months back at about 9 am and he at that time 
while going to bazaar through the road heard hue and cry at the 
complainant's house and saw the accused persons were taking away a 
cow, two calves and two sheeps of the complainant and had taken 
those to the house of accused Akbar. He further stated that at the time 
of the incident he,Mozibar and Aynal were present but they couldn't 
stop the accused persons as they had weapons in their hand and that 
the complainant at the time of incidence was at Meghalaya. 

11. PW-3 Mozibar Rahman in his evidence stated that the incidence 
occurred about 7 months back at about 9 am and that at that time he 
was at his field and on receiving information from a boy he had went 
to the place of occurrence and saw the accused persons Aibar, Saiful, 
Sakila Khatun and Helena had entered the house of the complainant 
and had forcibly taken away a cow,two calves and two sheeps from 
there and kept it in the house of the accused persons and that he,the 
mother of the complainant and others tried to stop the accused 
persons but they didn't listen.He further stated that the complainnat at 
the time of incident was at Meghalaya and the incident was 



witnessed by Aynal, Abdul Gofur  and Nur Islam and that the 
complainant came after two days of the incident and he went to the 
house of the accused persons and on asking them to return his cows 
the accused persons had threatened him and so he left. PW-3 in his 
cross examination stated that the complainant is the son-in-law of 
accused Aibar Rahman.  

12. PW-4 Aynal Haque stated that the incident occurred about 6-7 
months back at about 9 am and he at that time was going through the 
road to the bazaar and on reaching in front of the house of the 
complainant saw that the accused persons with lathi,fala(spear) in 
their hand were taking away a cow,two calves and two sheeps    . 
from the house of the complainant and took those to the hosue of 
Aibar. He ,Abdul Gofur, Meher Nessa tried to stop the accused 
persons but they didn't listen and had instead threatened them with 
life.He further stated that the complainant at the time of incidence 
was away from home and on informing over phone came and went to 
the house of the accused persons but the accused persons had pushed 
him out. 

13. PW-4 in his cross examination stated that he was not present 
when the accused persons had pushed the complainant and that he 
works as a cultivator in the field from morning to evening and that 
the Mankachar PS is at a distance of 2 ½ km from Jordanga the place 
of occurrence. He further stated that Arzina the wife of complainant 
had filed a criminal case and a maintenance case against the 
complainant. 

14. Now a scrutiny of the evidence of the PWs as  laid out above 
goes to show that the Complainant i.e. PW-1 at the time of incidence 
was not present at home as he was away at Meghalaya and as such 
had not witnessed the incident. 

15. PW-2 at the time of incidence while on his way to bazaar on the 
road on hearing hue and cry from the house of the complainant saw 
the accused persons taking away a cow, two calves and two sheeps of 
the complainant. So it can be  easily inferred that by the time he 
reached there the accused persons were already taking away the 
livestocks of the complainant and he had not seen the accused 
persons entering the house of the complainant. Also it can be seen 
that he had not stated from where the accused persons were taking 
away the livestocks of the complainant. PW-2 stated in his cross 
examination that his house is at a distance of 1 km from the house of 



the complainant which is quite a distance and also that he remains 
busy from the morning to evening cultivating in his field. Now  a 
pertinent question arises that whether PW-2 knows  the livestocks 
owned by the complainant and whether he could recognize the same. 
PW-2 has not explained how he  knew the said livestocks which the 
accused persons were taking to have been owned by the complainant. 

16. PW-3 stated that he saw the accused persons had entered the 
house of the complainant and had forcibly taken away a cow,two 
calves and two sheeps from the house of the complainant and  
despite that he, the mother of the complainant and the other persons 
tried to stop the accused persons but they didn't listen. Now  PW-2 on 
the other hand stated that he,Ainal, Mozibar i.e. PW-3 and mother of 
complainant were there but they didn't tried to stop the accused 
persons as they were having weapons in their hands. So both the 
statement of PW-2 and PW-3 are contradictory as the PW-3 stated 
that they tried to stop the accused persons but the PW-2 stated that 
they didn't stop the accused persons. Also PW-3 stated nothing about 
the accused persons having weapons in their hand.  

17. Again PW-4 Aynal Haque stated that at the time of incidence he 
was going through the road on his way to bazaar and saw that the 
accused persons with lathi,fala(spear) in their hands were forcibly 
taking away a cow,two calves and two sheeps from the house of the 
complainant. So it can be seen that he had witnessed the incident 
from the road and as such it can be inferred that he had not seen what 
had happened inside the house of the complainant. He stated that he 
,Mozibar, Abdul Gofur and Meher Nessa tried to stop the informant 
but the accused persons didn't listen and had instead threatened them 
with life.On the other hand it can be seen that the PW-2 stated that 
they didn't tried to stop the accused persons which is contradictory 
with the statement of the PW-4. Also the PW-2 & PW-3 stated 
nothing about the accused persons giving threat with life to them. So 
the evidence of PW-4 can be seen to have embellishment. 

18. Now it can be seen that the complainant in his petition stated 
that when the accused persons had taken away his aforesaid 
livestocks his parents had tried to stop them and the informant in his 
evidence as PW-1 stated that his brother had informed him about the 
incident. PW-2,PW-3 & PW-4 also stated that the mother of the 
complainant was there. Now most surprisingly the complainant failed 
to examine his parents and his brother who were the eye witnesses 



and the material witnesses of this case as they were best supposed to 
know what had happened inside their house but the complainant had 
failed to examine them. The rest of the PWs as can be seen from their 
evidence was not aware what had happened inside the house of the  
complainant. So non examination of those material witnesses goes to 
cast a serious doubt on the prosecution case as what was preventing 
the complainant from adducing their evidence and their non 
examination as such leads to the presumption that had they would 
been examined they would not have supported the prosecution case. 

19. Also the PW-4 stated in his cross examination that the 
Mankachar PS is at a distance of 2 ½ km from the place of 
occurrence.Now the PW-1 has stated that he had not filed any ejahar 
before the Mankachar PS against the accused persons over the said 
incident. The complainant has not assigned any reasons for not  
lodging any ejahar against the accused persons before the police 
when as per his allegation the accused persons had forcibly snatched 
his livestocks criminally trespassing into his house and had 
threatened them. Moreover as per complain petition the incident 
occurred on 30-04-2011 and the complainant filed this complain 
petition on 02-04-2011 i.e. after delay of 3 days and the complainant 
has failed to explain that delay both in his complain petition as well 
as in his evidence as PW-1. So that creates a doubt in the prosecution 
story.                

20. Now it has come out from the evidence of the PWs that he had 
strained relationship with his wife and that his wife had left his home 
and was living in her father's house and that he had filed  criminal 
case and a maintenance case against the Complainant. So there is full 
of enmity between the complainant and the accused persons as the 
father of his wife was one of the accused and rest are close relatives 
of his wife and as such in view of the contradictions in the evidence 
of PWs as mentioned above coupled with the fact that the 
complainant failed to examine the material witnesses that of the 
parents of the complainant and his brother and also the unexplained 
delay in lodging the complain petition by the complainant and his 
reluctance to approach the police to lodge ejahar,I am of the 
considered view that  it is highly unsafe to rely on the evidence of the 
PWs. 

21. In the given position the benefit of doubt goes to the accused 
persons and the prosecution is considered to have failed to bring 



home their case and as such it cannot be concluded that the accused 
persons had criminally trespassed in the house of the Informant and 
that they had taken away the livestock  of the Complainant 
dishonestly without his consent and that they had criminally 
intimidated  the  complainant and his parents. 

22. Hence the three aforesaid points of determination are held in 
negative. 

23. The prosecution has failed to prove the case  u/s 448/379/506 
IPC against the accused person and as such they are acquitted from 
the said offences and set at liberty. 

Bail bond is extended to further six months from today. 
 
Judgment is pronounced in the open court on this 17th day of 
February,2014 and given under my hand and seal. 


