
       In The Court of the Judicial Magistrate First Class, Dhubri  
 
                                    GR (MKCR)  110/2009 
                       
                                              State 
                                               -vs- 

1) Dilwar Hussain 
2) Fulbasi 
3) Khurshed Alom 
4) Dilkhush 
5) Habiba Begum                           

                                                                      …... Accused 
 
Present : Sri A. Ala, AJS 
                JMFC, Dhubri 
 
Advocates appeared: 
 
For the Prosecution: Mr. Shahjahan Ahmed..............APP 
 
For the Defence : Mr. N.Mohammad…..........Advocate 
 
Date of Evidence : 25-11-10, 06-09-11, 10-12-12, 07-10-13. 
 
Date of Argument: 06-01-14, 30-01-14. 
 
Date of Judgment : 11-02-2014. 
 
                                           JUDGMENT 
 

1. The brief resume of the prosecution case is that one Zakir Hussain 
had lodged an ejahar before the OC, Mankachar PS on 29-05-2009 
alleging that on the same date at about 7.30 pm the accused persons 
viz. Dilwar Hussain, Khurshed, Dilkhosh, Fulbashi and Habiba due 
to previous grudge over a land dispute between them had criminally 
trespassed into his land with dao, axe, dagger in their hand. The 
accused Dilwar had hit him on his head with a dagger while accused 
Khurshed had hit his wife with an axe on her right shoulder. The 
other accused persons too had inflicted blows and kicks on them 
causing injuries to both of them. It was on their raising hue and  



                                                                                                    Page No....2 
 
cry that the nearby people gathered and their lives were saved. Hence the 
case. 

2. The Mankachar Police on receiving the ejahar registered a case u/s  
143/447/325/326IPC and after investigation IO submitted 
chargesheet u/s  143/447/323/354/34 IPC against the accused persons 
viz. Dilwar Hussain, Fulbashi, Khurshed Alom, Dilkhosh and Habiba 
Begum. 

3. The  accused persons appeared and the copies of relevant documents 
were furnished to them. Particulars of offence u/s 147/447/323IPC 
were explained to the accused persons by my Ld predecessor to 
which they pleaded not guilty and claimed to be tried. 

4. The Prosecution has examined 6(six) witnesses including the I.O. & 
M.O. viz. Zakir Hussain as PW-1, Arjina Begum as PW-2, Sofiur 
Rahman as PW-3,Nur Amin as PW-4, Dr. Sadulla Khandakar the 
M.O. as PW-5 and S.I. Rudreswar Deka the I.O. as PW-6. The 
Prosecution has exhibited the ejahar as Ext-1 and the signature of the 
informant as Ext-1(1),the injury report as Ext-2 and the signature of 
the M.O. as Ext-2(1) and the charge sheet as Ext-3 and the signature 
of the I.O. as Ext-3(1). 

5. The statement of Accused persons u/s 313 CrPC were recorded. The 
Defence story is of total denial and no evidence was adduced from 
their side. 

6. I have heard oral argument of both sides, Perused CR and the 
evidences and materials on record. 

  
POINT FOR DETERMINATION : 

7. Now the point to be determined is that: 
I) Whether the accused persons  had criminally trespassed in the land of 

the Informant ? 
II)  Whether the accused persons  had voluntarily caused hurt to the 

informant and his wife ? 
III)  Whether the accused persons committed rioting ? 

 
DECISION AND REASONS THEREOF: 

8. For the sake of convenience let us take up all the three points of 
determination together  and to decide the same let us  have a scrutiny 
of the evidence of the PWs. To have a better insight the relevant  
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portions of the evidence of the PWs are reproduced below : 

9. PW-1 in his evidence stated that the incident occurred on 29-05-2009 
at about 7.30 pm and that at that time he was at Mankachar Bazaar 
when a person named Ripon had informed him that there was a 
quarrel in his house and when he rushed to his house he saw the 
accused Dilwar Hussain, Dilkhosh, Fulbashi, Khurshed Alom and 
Habiba had hit his wife with dao and axe for which his wife was 
lying in a pool of blood and that when he intervened accused Dilwar 
had hit him on his head with a dagger for which he sustained injuries 
and at the intervention of the nearby people the accused persons fled. 

10. The PW-1 in his cross examination stated that he had earlier 
blocked the road of the accused persons by giving a fencing and that 
when the accused persons had lodged complaint to the police then 
the police had opened that road and they are since then using that 
road. He further stated that he had not seen who among the accused 
person had beaten his wife. 

11. PW-2 in her evidence stated that on the day of incidence the 
accused Fulbashi was passing through her land and that when she 
forbidded her to go through her said land then they had a quarrel over 
that and the accused Khurshed had hit her with an axe on her left 
shoulder and Fulbashi's daughter Dilkhosh had hit her on her head 
with a dao for which she fell unconscious and that later her husband 
came and accused Dilowar had hit her husband too with a dagger on 
his head. 

12. PW-3 stated in his evidence that the informant is his uncle and 
that on the day of incidence he was at his home watching T.V. And 
on hearing hue and cry he went to the place of occurrence at Zakir's 
house and he on going there had heard that a quarrel took place. He 
further stated that he can't say who had beaten whom. He in his cross 
examination stated that the compound of the accused  persons and 
the informant are the same and the place of occurrence belongs to 
both. 

13. PW-4 stated that at the time of incidence he was at his home 
and on hearing hulla he came out and saw that there was a quarrel 
between both sides and that he had not seen who had beaten whom 
but the informant and his wife was taken to hospital in an injured 
state. 
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14. PW-4 in his cross examination stated that he doesn't know how 

the informant and his wife got injured and that the place of 
occurrence is the common compound of the informant and the 
accused persons. He further stated that he didn't accompany the 
injured persons to the hospital. He also stated that the informant is 
his cousin. 

15. So a scrutiny of the evidence of the PWs goes to show that the 
incident occurred in the common compound of the Informant and the 
accused persons as the PW-3 & PW-4 affirmed. PW-1 in his cross 
examination stated that he had blocked the road of the  accused 
persons and PW-2 the wife of the informant stated that she had 
forbidded the Accused Fulbashi when she was crossing through their 
land. 

16. So the place of occurrence is a common property and it was the 
informant and his wife who had created all sorts of obstruction to the 
accused persons as reveals the own version of the informant and his 
wife. Now the place of occurrence being a common property the 
accused persons entering their own property cannot be said to have 
committed any criminal trespass. 

17. Hence the first point of determination is held in negative. 
18. Again the PW-2 stated that the accused Khurshed had hit her on 

her shoulder with an axe while accused Dilkhosh had hit her with a 
dao on her head for which she fell unconscious. PW-1 in his cross 
examination stated that he had not seen who among the accused 
persons had hit his wife. It can be seen from the evidence -in- chief 
of the PW-1 that at the time of incidence when accused persons had 
allegedly hit his wife he was at Mankachar bazaar. 

19. Now PW-1 stated in his evidence that the accused Dilwar had 
hit him with a dagger on his head and the PW-2 also stated that the 
accused Dilwar had had hit her husband i.e. PW-1with a dagger but 
she again in her evidence goes to say that she fell unconscious on 
being hit by the accused Khurshed and Dilkhosh with axe and a dao 
on her shoulder and head. Now if she fell unconscious she could not 
have been in a position to witness her husband the PW-1 being hit by 
the accused Dilwar with a dao as that happened subsequent to her 
being hit by the accused persons. 

20. The PW-3 & PW-4 too have not stated anything about the 
Informant i.e. PW-1 being hit by Dilwar with a dao and the wife of  
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the informant i.e. PW-2 being hit by Khurshed with an axe on her shoulder 
and  by accused Dilkhosh with a dao on her head.So it can be concluded 
that  PW-2 to PW-4 had not seen the accused Dilwar hitting informant i.e. 
PW-1 with a dao on his head and also PW-1,PW-3 &PW-4 had not seen 
the wife of the informant i.e. PW-2 being hit by accused Khurshed with an 
axe on her shoulder and by accused Dilkhosh with a dao on her head. 

21. PW-1 & PW-2 both stated that they sustained injuries on being 
hit by the accused persons with dao and axe. Now let us see what the 
M.O. i.e. PW-5 had to say on the injuries of the Informant and his 
wife. It can be seen that the PW-5 stated that the Informant sustained 
abrasion on his frontal which is simple in nature and caused by blunt 
weapon. He further stated that he found lacerated injury on the left 
shoulder and frontal skull of Anjena Begum i.e. the wife of the 
Informant which are simple in nature and caused by blunt object. So 
clearly the evidence of the PW-5 i.e. the M.O. does not go to support 
the versions of PW-1 and PW-2 as they stated that the Accused 
persons had hit PW-1 on his head with a dao and the PW-2 with an 
axe on her shoulder and with a dao on her head. Now the impact on 
being hit by a weapon like axe and dao are much different and graver 
from that being hit by a blunt weapon. Now the injuries sustained by 
the PW-1 and PW-2 are simple in nature and caused by blunt object 
which clearly goes to negate the assertion of the PW-1 and the PW-2 
that of  the PW-1 being hit by Dilwar with a dao and the wife of the 
informant i.e. PW-2 being hit by Khurshed with an axe on her 
shoulder and  by accused Dilkhosh with a dao on her head. 

22. As for the injuries detected by the informant and his wife the 
PW-5 i.e. M.O. in his cross examination stated that the injuries of the 
perons examined by him may have caused due to fall. 

23. Now no cogent evidence who had witnessed the incident had 
been lead by the prosecution. The I.O. admits in his cross 
examination that  he didn't examine the persons residing near the 
place of occurrence. 

24. So in the given position when the evidence on record goes to 
show that the Informant had enmity with the accused persons due to 
land dispute between them it is highly unsafe to place reliance in 
their evidence as there is every possibility of their falsely implicating  
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the accused persons. Moreover as discussed above the PW-5 i.e. M.O. has 
falsified the depositions of the PW-1 and PW-2  as regard their allegation 
that  of the PW-1 being hit by accused Dilwar with a dao and the wife of 
the informant i.e. PW-2 being hit by accused Khurshed with an axe on her 
shoulder and  by accused Dilkhosh with a dao on her head.  

25. So in the given position it can no way be hold that the accused 
persons  voluntarily caused hurt to the informant and his wife. 

26. Hence  the second point of determination too is held in 
negative. 

27. Also from the evidence on record as discussed above it can no 
way be concluded that the accused persons formed any unlawful 
assembly and when the first and the second point of determination 
are held in negative as discussed above, so in that event when there 
was no criminal trespass by the accused persons and they didn't cause 
any voluntary hurt to the informant and his wife they can't be said to 
have committed any rioting as the prosecution failed to show that  
there was any unlawful assembly or that the accused persons used 
any force or violence. Hence the third point of determination too is 
held in negative.  

 
28. It is concluded that the  prosecution has failed to prove the case  

u/s 147/447/323 IPC against the accused persons and as such they are 
acquitted from the said offence and set at liberty. 

Bail bond is extended to further six months from today. 
 
Judgment is pronounced in the open court on this 11th day of February, 
2014 and given under my hand and seal. 


