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 HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 

          District: Dhubri 
 

                  IN THE COURT OF MUNSIFF NO-1, DHUBRI 
 

 

Present: Nur Jamal Hoque, AJS 

             Munsiff No-1 

             Dhubri 

 

    Monday, 17th day of February, 2014 

                                                  T.S NO-424/2010 

     Safidul Islam Sarkar and two others  V/S  Golam Mostafa and another 

This suit coming on for argument on –5/2/14  in presence of:- 

 

    Mr.   H. M Ds                                                   LD     Advocate for the plaintiff  

    Mr. N. I Choudhury                                          LD advocate for the defendant 

 

 And having stood for consideration to this day, the court delivered the following 

judgment:- 

         JUDGMENT AND ORDER 

 

                       “This is a suit for declaration of right, title and interest and for 

khas possession” 

1.Plaintiffs case in a nutshell is that suit A & B schedule of plaint earlier belongs to 
grandfather of plaintiffs who gifted such land to plaintiffs through registered will making 
plaintiff no-1 as executor. That after death of grand father of plaintiffs, plaintiff no-1 who was 
executor in the Will, filed T.S(P) No-97/02 in the court of Learned District Judge at Dhubri 
praying Probate of will and Hon'ble court also granted Probate vide his order dated-14/8/09 
and thereafter plaintiffs names recorded over suit land. That suddenly defendant no-1 has 
encroached & dispossessed the plaintiffs from a portion of land measuring 1 ½ Katha 
specifically mentioned in schedule C out of A schedule land and defendant no-2 has 
encroached  and dispossessed the plaintiffs from 1K of land mentioned in schedule D out of 
schedule B land and  erected C.I Sheets roofing houses therein on-5/11/09. Hence this suit.  
2. The defendants  contested the suit by filling written statement both in law and facts. 
The defendants with the plea of maintainability, cause of action, barred under law of 
limitation etc. denied the entire averments of plaint save and except those are specifically 
admitted in the written statement. The defendants admitted the fact that grandfather of 
plaintiffs was original owner of suit land but they denied the fact that testator Rahamatullah  
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                                                                      (2) 
Sarkar had ever bequeathed to the plaintiffs a plot of land measuring 1B-2K-10L covered by 
schedule A&B as alleged. That defendant no-1 is the grandson and defendant no-2 is son of 
said Rahamatullah. That father of defendant no-1 and defendant no-2 have been residing 
by constructing their respecting dwelling house over a portion of land being covered by 
schedule A&B long before the death of Rahamatullah and this has been reside by 
defendant as well as the father of defendant no-1 in their written objection filed in Misc(P) 
Case No-97/02. That will in question was obtained by plaintiffs by practicing fraud.  That 
defendants filed appeal against the judgment and order passed in T.S(P)97/02 before 
Hon'ble High Court. That defendants never dispossessed plaintiffs from suit C & D schedule 
land as alleged, as the plaintiffs residing over a part of suit A&B schedule prior to death of 
their predecessor Rahamatullah. Hence upon the above defendants prayed dismissal of suit 
with cost.  
 
3.  Upon the above pleadings my predecessor in office framed following issues:- 
 

             ISSUES                             

1. Is the suit maintainable in law and facts? 

2.  Is there is any cause of action for the suit? 

3. Whether the suit is barred under law of limitation? 

4. Whether plaintiffs have right, title, interest  over A & B schedule 

land? 

5. Whether the plaintiffs are entitled to get khas possession of the 

schedule C & D  land by evicting the defendant from thereon? 

6. Whether the plaintiffs are entitled to get a decree as prayed 

for? 

7. To what reliefs the plaintiff are entitled? 

 

4. In this case both the  plaintiff  and defendant sides adduces oral and documentary 
evidences before the court.  
  
5. I have heard the arguments put forwarded by plaintiff and defendant side. I have also 
perused the pleadings of both sides along with the entire evidences on records and written 
argument submitted by plaintiff side.   

             DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

 

6.6.6.6. ISSUE NOISSUE NOISSUE NOISSUE NO----1111::::----             MAINTAINABILITY OF SUIT 
The defendant in the instant suit alleged that the suit is not maintainable in its present 
form. In the instant suit failed to mention specifically as why and how the suit is not 
maintainable. Whereas Order –8, Rule- 2 of C.P.C says that defendant must raise all 
the pleadings specifically regarding the non maintainability of the suit. I also do not find 
anything in the suit which renders the suit is not maintainable. Hence the suit is 
maintainable. This issue is answered in affirmative and in favor of the plaintiff. 
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7. ISSUE NO-2:- CAUSE OF ACTION FOR THE SUIT 
This issue is relates to the cause of action for the suit. Defendants in their written 
statement pleaded that instant suit has no cause of action. I have carefully gone through 
the entire pleadings of both sides, where it appears that plaintiff in this suit claimed 
declaration of their right, title, interest over A&B schedule land and recovery of khas 
possession of C&D schedule land showing the ground that suit A & B schedule land 
earlier owned and possessed by their grandfather named Rahamatullah  and who 
during his life bequeathed the suit A&B schedule land to plaintiffs making plaintiff no-1 
as executor. That the plaintiffs further pleaded that after death of their grandfather 
named Rahamatullah they obtained probate from the court of Hon'ble District Judge, 
Dhubri and they have been possessing the suit land by mutating their names over 
records of right, but the defendants illegally dispossessed them from suit C&D schedule 
land on-5/11/09.  On contra the defendants pleaded that suit land really owned by late 
Rahamatullah, but he never bequeathed such land to plaintiffs and plaintiffs never 
possessed the suit land. So, question of dispossession does not arise in this suit. The 
defendants further pleaded that during the life of late Rahamatullah they have been 
possessing the suit land by constructing their houses over a part of suit land. The 
pleadings of both sides shows a bona-fide dispute between the parties and that requires 
adjudication in this suit.  
 A cause of action is bundle of facts affirmed by one party and denied by the other and 
such assertion and denial already found from the pleadings of both side. That shows 
this suit has cause of action. Hence this issue is answered in affirmative and in favor of 
plaintiff.  
 
8. ISSUE NO-3:-PLEA OF LIMITATION 
 
 The defendants in their written statement alleged that suit is bad under law of limitation, 
but they failed to plead specifically as to why the suit is barred under law of limitation. 
The defendants also failed to prove anything in this case, that can show that suit is 
barred under law of limitation. After consideration of entire case records and nature of 
dispute between the parties I also don't find anything on records which can prove the 
fact that this suit is barred under law of limitation. Hence this issue is answered in 
affirmative and in favor of plaintiffs. 
 
9. ISSUE NO-4 RIGHT, TITLE, INTEREST OF PLAINTIFFS OVER A&B SCHEDULE 

LAND 
 This issue relates to real points of controversy between the parties and discussion and 
decision of this issue will decide the fate of other issue. Before going to the aspect of oral 
and documentary evidences adduces by both sides, let have a look over the pleadings of 
both sides. After careful and meticulous perusal of pleadings of both sides, it has clear 
before the court that plaintiffs have instituted this suit contending that  suit A & B schedule of 
plaint belongs to grandfather of plaintiffs who gifted such land to plaintiffs through registered 
will making plaintiff no-1 as executor and  after death of grand father of plaintiffs, plaintiff no-
1 who was executor in the Will, filed T.S(P) No-97/02 in the court Learned District Judge at 
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Dhubri praying Probate of will and Hon'ble court also granted Probate vide his order dated-
14/8/09 and thereafter plaintiffs names recorded over suit land.  But suddenly  
        (4) 
defendant no-1 has encroached & dispossessed the plaintiffs from a portion of land 
measuring 1 ½ Katha specifically mentioned in schedule C out of A schedule land and 
defendant no-2 has encroached  and dispossessed the plaintiffs from 1K of land mentioned 
in schedule D out of schedule B land and  erected C.I Sheets roofing houses therein on-
5/11/09.  
In the other hand defendants admitted the fact that suit land earlier belongs to late 
Rahamatullah, but they denied the fact that said Rahamatullah ever bequeathed the suit 
land to plaintiffs. The defendants further pleaded that either of defendant no-1 and 
defendant no-2 have been residing by constructing their respecting dwelling house over a 
portion of land being covered by schedule A&B long before the death of Rahamatullah and  
will in question was obtained by plaintiffs by practicing fraud.  That defendants filed appeal 
against the judgment and order passed in T.S(P)97/02 before Hon'ble High Court. 
So, all the above are prime contentions of both sides. In this case plaintiffs have got the 
burden to prove the fact that suit A and B schedule land  bequeathed to them by late 
Rahamatullah and on the basis of said will probate obtained by plaintiffs from Hon'ble 
District Judge, Dhubri and  they possessed the suit land by mutating their names over 
settlement records. The plaintiffs also have the burden to prove the fact that defendants 
illegally dispossessed them from suit C&D schedule land. In the other hand defendants also 
have the burden to prove the fact that plaintiffs fraudulently obtained the will from late 
Rahamatullah and they never dispossessed the plaintiffs from suit C&D schedule. Both 
sides to prove their respective pleadings adduces both oral and documentary evidences 
before this court. I have carefully sail over the oral and documentary evidences of both 
sides and from where it reveals that plaintiffs examined as many as three witnesses and 
exhibited three numbers of documentary evidences before this court.  
PW-1 in this case submitted his examination in chief supporting the fact that suit A & B 
schedule of plaint  earlier belongs to grandfather of plaintiffs who bequeathed such land to 
plaintiffs through registered will making plaintiff no-1 as executor. That after death of grand 
father of plaintiffs, plaintiff no-1 who was executor in the Will, filed T.S(P) No-97/02 in the 
court Learned District Judge at Dhubri praying Probate of will and Hon'ble court also 
granted Probate vide his order dated-14/8/09 and thereafter plaintiffs names recorded over 
suit land. He also deposes that Ext-1 is the certified copy of Judgment passed in T.S(P) 
97/02, Ext-2 is copy of Probate(proved in original) and Ext-3 is the certified copy of 
Jamabandi. PW-1 further appears to be supportive about the fact that  defendants 
dispossessed them from suit C&D schedule land. PW-1 in his cross-examination deposes 
that after death of their grandfather land was partitioned between them and at the time when 
his grandfather died suit land was under possession of his uncles and after he got Probate 
he asked the defendants to leave the suit land but the defendants refused the same. PW-1 
in this case appears to be contradictory about the fact regarding the possession of the 
defendants over suit land, as PW-1 in his pleadings as well as in his examination in chief  
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      (5) 
deposes that defendants dispossessed them from the suit C&D schedule land but he in his 
cross-examination deposed that  before he got probate the defendants was  already in 
possession of suit land. So, question of dispossession from the suit land in the year 2009 by 
the defendants does not arise, as PW-1 clearly deposes in his cross-examination that after 
he got probate over suit land he asked the defendants to leave the suit land.   
The documentary evidences adduced by the plaintiffs side proves the fact that suit A & B 
schedule land earlier owned and possessed by their grandfather named Rahamatullah  
and who during his life bequeathed the suit A&B schedule land to plaintiffs making 
plaintiff no-1 as executor  and after death of their grandfather named Rahamatullah they 
obtained probate from the court of Hon'ble District Judge, Dhubri. It also proved that 
defendant Mohammad Hussain was also one of the opposite party in Probate Case and 
in that case they filed written objection contending that will was obtained by plaintiffs by 
playing fraud, but the defendant Mohammad Hussain being one of the opposite party of 
that probate case failed to prove such fact of fraud. In this case Mohammad Hussain 
examined as DW-2 and who in his cross-examination deposes that the land he has 
been possessing is about 1K and land possessed by Golam Mustafa is about 1K which 
are covered by dag no-129 of Patta No-9/365 and said land is part of total land 
measuring 4B-2K-5L. DW-2 further deposes that plaintiffs filed one Probate suit before 
Hon'ble District and Session, Judge and said case was filed in respect of land 
measuring 1 ½ B and he also a party of that suit and said suit was decreed in favor of 
plaintiffs. He filed an appeal against said judgment but he can't say about the position of 
said appeal. So, from the testimony of DW-1 it appears to be supportive about the facts 
that plaintiffs obtained decree in respect of suit land in a probate case and it also 
reveals that land described in schedule C&D possessed by defendants.  
The DW-1 also deposes in his cross-examination that the suit is part of total land 4B-
2K-5L of dag no-129(old) 435(new). DW-1 admitted that he constructed his house in the 
suit land which described in schedule C&D of plaint.  
In this case to sum up the oral and documentary evidences of both sides it proves 
before the court that suit land as described in schedule A&B of plaint earlier owned and 
possessed by the grand father of plaintiffs late Rahamatullah and who bequeathed said 
land to plaintiffs and after his death plaintiffs got probate over such land vide Ext-1&2 
and on the basis of such probate names of plaintiff no-1 recorded over the suit land. It 
further proves before the court that suit land as described in schedule C&D of plaint 
possessing by the defendants since the time of their predecessor named Late 
Rahamatullah by constructing their houses but the real facts is that suit land already 
bequeathed by their predecessor in favor of present plaintiffs and such fact proved 
before this court as well as before the court of Hon'ble District Judge. That indicates that 
plaintiffs have got their valid right, title, interest over suit land as described in schedule 
of plaint.  
On contra the pleas put forwarded by the defendants regarding the fact that plaintiffs 
obtained the will from late Rahamatullah by playing fraud, that fact is not proved before 
the court. The defendants side in this case in their pleadings failed to allege specifically 
as to how the plaintiffs played fraud in respect of getting will of suit land from late 
Rahamatullah. Even the defendants side failed adduce any evidence to prove the fact 
that plaintiffs have played fraud in respect of obtaining the will from late Rahamatullah.  
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The defendants side in their written statement though alleges that they have preferred 
appeal before Hon'ble Gauhati High Court against the Judgment and order of Probate 
Case, but they failed adduce any forms of documentary evidences before the court to 
prove such facts. Until and unless the order and judgment passed by Hon'ble District 
Judge Dhubri in Probate case is set aside in any higher grade of court in this country 
that judgment remains stands and as it. So, as of now the judgment and order of 
Hon'ble District Judge given in Probate case is still in force and a positive inference can 
be drawn regarding the fact that plaintiffs got probate from competent court of 
jurisdiction over suit land and name of plaintiff no-1 also recorded over suit land vide 
Ext-3. Only the fact that defendants possessing the suit land prior to filling of probate 
case does not safe  the defendants from eviction.  
Upon the above discussion it is clear that balance of probability found in favor of 
plaintiffs and in a proceeding of civil nature, the maxim balance of probability always 
turn the scale in favor of parties in whose favor balance of probability established.  
Therefore in the light of all the above discussion I am of considered opinion that 
plaintiffs side have got their right, title, interest over suit land as described in schedule 
A&B of plaint. Hence this issue is answered in affirmative and in favor of plaintiffs. 
 
10 ISSUE NO-5:- WHETHER PLAINTIFFS ARE ENTITLED TO GET RECOVERY OF KHAS 

POSSESSION OF SUIT C&D  SCHEDULE LAND:- 
In the light of discussion and decision made in issue no-4, plaintiffs are entitled to get 
recovery of khas possession of C&D schedule land by evicting the defendants. Hence this 
issue is answered in affirmative and in favor of plaintiffs.  
 
11 ISSUE NO-6&7: RELIEFS  
Both issues are co-relates with each other and same in nature, that is why both issues are 
taken together for discussion and decision. In the light of discussion and decision made in 
all the foregoing issues plaintiffs are entitled to get all the reliefs as prayed for. Hence both 
issues above are answered in affirmative and in favor of plaintiffs.  
 
              ORDER 
 
12.In the result plaintiff suit is decreed on contest with cost declaring plaintiff right, title, 
interest A&B schedule land. A decree of khas possession of C&D schedule land is passed 
by evicting the defendant from C&D schedule land.   
13. Prepare a decree accordingly.  
14. Judgment is pronounced and delivered in open court under the hand seal of this court 
on   17th  day of February, 2014. 

 

 

   MUNSIFF NO-1 

                  Dhubri  
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                                                           APPENDIX 

 

 

1. PLAINTIFFS WITNESSES           PW-1 Safidul Sarkar 

                                                                  PW-2 Mohibul Hoque 

       PW-3 Hafiz Rafiqul Islam 

  

2.      DEFENDANTS WITNESSES :- DW-1 Golam Mustafa 

                                                        DW-2 Mahammad Hussain 

3. PLAINTIFFS EXHIBITS           :-  Ext-1 is copy of gift Judgment and order 
   Ext-2 Certified copy of Probate  
   Ext-3 Certified copy of Jamabandi 
   

 

 

 

 

 MUNSIFF NO-1 

                                                                    Dhubri 


