
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (GKJ) 84 of 2009 
 

State of Assam 
-Vrs- 

                                            1. Shri Nipu Bhattacharjee 
                                            2. Md. Umed Ali 
                                                                 …Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution -----  Md. J. Bari Sarkar, APP 
For the defence ----------  Md. Y. A. Bepari 
 
Evidence recorded on   :  21.6.11, 22.11.11 & 04.12.12 
Argument heard on       :  26.12.13 
Judgment delivered on  :  10.01.14 
Penal law involved        :  u/s 341/294/323 IPC 
 
 
 

J U D G M E N T 
 
                        1. The prosecution-case in brief, as revealed from the ejahar, is that 
on 22.02.09 at about 8-00 PM, when the informant Shri Rajesh Saha was returning 
home from the Golakganj market after collecting money and reached near a 
Madrassa, the above-named accused persons pulled him down from his bicycle, 
abused him in filthy language and gave blows on him by hand, feet & knife 
causing serious injuries on his left hand & other parts of the body. They also 
threatened to kill him and damaged a wrist-watch, a golden-chain & a cash of 
Rs2000/- belonging to him. The informant raised alarm whereupon the 
neighbouring people came and saved him. 
                        2. Police, after investigation, submitted Charge-sheet against the 
above-named accused persons and, on their appearance before the Court, the 
particulars of the offences punishable u/s 341/294/323 IPC were explained to them 
by my learned predecessor, after supplying copies u/s 207 CrPC, to which the 
accused persons pleaded not guilty, as the order dated 19.5.11 shows.  
                        3. During trial, prosecution examined three witnesses including the 
informant-victim and, at that stage, I closed further evidence for the prosecution 
for the reasons stated in the orders dated 21.10.13 & 09.12.13. The accused 
persons were then examined u/s 313 CrPC ; they denied the allegations and 
declined to adduce any evidence. I have heard the argument of both sides.                                          
                        4. The Points for Determination in this case are : 
                       (i) whether on 22.02.09 at about 8-00 PM the accused persons 
wrongfully restrained the informant Shri Rajesh Saha within the meaning of 
Sec.339 IPC on the PWD-road between the Golakhanj market & his house located 
in South Tokrercherra (Part : IV), near a Madrassa, and thereby committed an 
offence punishable u/s 341 IPC ; 
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                        (ii) whether on/at the same date, time & public place the accused 
persons uttered any obscene word to the annoyance of the informant and thereby 
committed an offence punishable u/s 294 IPC ; 
                        (iii) whether on/at the same date, time & place the accused persons 
voluntarily caused hurt to the informant and thereby committed an offence 
punishable u/s 323 IPC ; 
                               And, if so, what punishment the accused persons deserve. 
                                                         
 
Decision & reasons therefor :  
 
                         5. PW-3 Abdul Kader Sheikh expressed his total ignorance of the 
alleged occurrence. PW-2 Shri Rajesh Saha, the informant-victim in this case, 
proved his Ejahar as Ext.1 and deposed to the effect that on 22.2.09 at about 8-00 
PM, when he was returning home from Golakganj, the accused persons beat him 
causing injuries on his person, threw away his bicycle and took away a gold-chain, 
a watch & a cash of Rs.3/4000 from him. PW-1 raised alarm whereupon some 
neighbouring people came and the accused persons fled away. He was then taken 
to the Thana from where he was referred for medical treatment. 
                         6. PW-1 admitted during cross-examination that he lodged Ejahar 
on 24.2.09. He disclosed that the place of the occurrence was dark and that there 
was no light in his hand. He also admitted that the accused persons lived in 
separate houses and that their houses were situated near a different road. PW-2 
stated also that he had a business-dispute with accused Nipu prior to the 
occurrence. 
                         7. PW-1 Shri Bhaskar Sarkar testified that about one year before 
the date (21.6.11) of his evidence at about 8-15 PM, when he was returning from 
the market, he saw the accused persons assaulting PW-2 on the roadside. PW-2 
was shouting. As PW-1 went there, the accused persons fled away with the gold-
chain of PW-2. PW-1 stated during cross-examination that he could identify 
accused Nipu but not the other accused person since the P.O. was dark. 
                         8. There is absolutely nothing in the evidence on records to even 
suggest that the accused persons uttered any obscene word etc. Therefore, the 
allegation of Sec.294 CrPC has no legs to stand this case, in my considered 
opinion. So far as the offence punishable u/s 341 IPC, the record is bereft of any 
specific evidence that the accused persons ever restrained PW-2, the alleged 
victim, in any manner. The restraint, if any, is so intimately mingled with the 
alleged course of commission of the offence u/s 323 IPC that it cannot be 
separated, in my considered opinion, to constitute a distinct offence. 
                         9. As regards the offence u/s 323 IPC, PW-3 has not supported the 
prosecution-case. PW-1&2 both testified that the P.O. was dark. The evidence of 
PW-1 rather shows that it was so dark that he could no identify the co-assailant of 
accused Nipu. So, even agreeing that PW-2 was beaten up at the given time & 
place, the involvement of the accused persons in the occurrence is doubtful, in my 
considered opinion. It is true that a known person can be identified in the darkness 
by his gait, voice etc. [vide. State of Uttar Pradesh -Vrs- Manoharlal and Others 
reported in MANU/SC/0257/1981 : AIR 1981 SC 2073 : 1981 CriLJ 1701 : (1981) 
SCC(Cri) 672 : 1981(Supp) SCC 35] but the record nowhere shows that accused 
Umed was known to the PWs from before. It may be true that accused Nipu was  
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known to PW-3 prior to the occurrence (he earlier had an altercation with PW-3 
over some business-matters, as claimed by the latter). But, given the facts that the 
accused persons resided at a different place at the time of the occurrence and that 
there is nothing on records to show that they had any previous notice (or 
knowledge) of the presence (or likelihood thereof) of PW-3 at the time & place of 
the occurrence, his (accused Nipu’s) presence there at that time remains to be 
doubtful despite such acquaintance. The unexplained delay of two days in lodging 
the Ejahar together with the admitted enmity between PW-3 & accused Nipu rather 
winks at his false implication in the alleged occurrence. 
                       10. Situated thus, I acquit the accused persons of the offences 
punishable u/s 341/294/323 IPC on benefits of doubt and direct that they be set at 
liberty forthwith. Their bail-bonds shall stand discharged on expiry of six months 
from today, vide. the spirit of Sec.437-A CrPC.  
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
01st Day of the Month of February in the Year 2014. 
  
 
                                                                            Addl. Chief Judicial Magistrate, 
                                                                                          Dhubri : Assam 
 


