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             - Vs -  
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Present :  Sri A. Bhattacharyya, AJS 
   Sessions Judge, Dhubri 
 
Sri Monjul Hoque, Advocate for the Appellant. 
Sri M. Zaman learned P.P. Respondent for the State of Assam 
 
Date of Hearing   :      16-01-2014 
Date of Judgment   :      22-01-2014 

 

J U D G M E N T  

 
   This criminal appeal is projected against the judgment and 
order of conviction passed by learned Addl. Chief Judicial Magistrate, 
Dhubri on 14-06-2011 in the C.R. Case No.2284/2009 whereby the 
appellant was convicted under Section 498 (A) I.P.C. and ordered to suffer 
sentence of S.I. for 2 (two) years and to pay fine of Rs.2,000/- (Rupees two 
thousand only), in default to suffer S.I. for another period of 1 (one) month.  
. 
2.  Being aggrieved and dissatisfied with the impugned judgment 
and order of conviction, the appellant Md. Azaharul Islam assailed the 
impugned judgment and order of conviction on a numbers of grounds, 
which are narrated in the memo of appeal.   
 
3.  During hearing L.C.R. is called for and also learned counsel of 
the parties are heard.  
 
4.  On a minute perusal of the L.C.R, the impugned judgment and 
order of conviction in the light of the submissions rendered by the learned 
counsels of the parties, it appears that complainant Mosstt. Lailyma Bibi 
brought one complaint petition on 27-07-2009 alleging inter alia that she is 
the legally married wife of the accused  Azaharul Islam and their marriage 
was solemnized 7 (seven) years back by executing a registered 
Kabinnama. During married life out of their wedlock one son and a 
daughter were born. During the aforesaid period the complainant had to 
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face torture at the hands of her husband and other accused persons for 
failure to pay the demand raised by the accused persons. It is alleged that 
the accused persons let loose torture upon her mentally and physically and 
demanded Rs.20,000/-  from her. At the time of marriage the father of the 
complainant gave Rs.10,000/- to the accused Azaharul  on demand. It is 
further alleged that on 05-08-2008 the accused Azaharul assaulted her 
mercilessly and also tried to kill her and confined her in a room without 
providing any food. When the complainant refused to fulfill the demand of 
money, the accused Azaharul had driven her out from her matrimonial 
home keeping her minor daughter forcefully. It is also stated in the 
complaint petition that on 20-09-2009 witness Mizanur Rahman and Johirul 
Hoque went to the house of the accused and gave Rs.10,000/-  to accused  
Azaharul, but the accused refused to accept the said amount. Hence, the 
case. 
 

5.   After examining the complaint and her witnesses, cognizance 
was taken U/s.498 (A) I.P.C. against the accused persons namely 
Azaharul Islam, Fazal Hoque, Lutfar Ali and Afruza Bibi and summons 
were issued. On receipt of the summons the accused persons caused their 
appearance before the Court and they were enlarged on bail. Before 
framing formal charge 3 (three) numbers of witnesses were examined by 
the complainant. After hearing both the parties and considering the 
materials on record, charge was framed against the accused Azaharul 
Islam under Section 498 (A) I.P.C. The charge so framed was read over 
and explained to the accused to which he pleaded not guilty and claimed 
for trial. After framing of the charge the defence side cross-examined the 
aforesaid P.Ws. and accordingly 3 (three) Nos. of P.Ws were examined in 
the instant case. The defence side did not adduce evidence. Learned trial 
Court below heard the arguments and delivered the impugned judgment 
recording the conviction and sentence as indicated above. Thus the 
occasion of the instant appeal. 
 

6.  Now the point of determination in this case will be as to 
whether the learned trial Court below was justified to record conviction of 
the accused appellant on the basis of the evidences on record? 
 

7.  To answer the aforesaid question obviously perusal of the 
evidences on record is necessary. So, let us have a look on the evidences 
on record. 
 

8.  Here in this case, the complainant who happens to be the 
victim of this case alongwith 2 (two) others P.Ws namely Johirul Hoque 
(P.W-2) and Khaibar Ali (P.W-3) were examined. The relevant portions of 
their depositions which may be necessary to arrive at a just & proper 
decision are reproduced herein below: 



 

 

3

9.  P.W-1 Lailyma Bibi deposed that she is the complainant and 
victim of this case. Ext-1 is the complaint petition and Ext-1 (1), 1 (2), 1(3) 
and 1 (4) are her signatures. She deposed that she was married to the 
accused Azaharul about 7 years ago as per Muslim Shariat and customs 
and from the said wedlock there are two children. She deposed that since 
the birth of her second child, now aged about 2 ½ years the accused 
Azaharul started torture her demanding dowry of Rs.20,000/-. Her brother 
Johirul Hoque arranged Rs.10,000/- and approached accused Azaharul, 
but the said accused refused to accept the same saying that he would 
accept only Rs.20,000/- as demanded by him. After that accused 
continued harassing the complainant by assaulting her and abusing her. 
Finally, the said accused had driven out the complainant with the second 
child keeping with him the elder daughter, aged about 6 (six) years. For 
last two years the complainant is at her parent’s place with the second 
child. The complainant side and her people attempted for compromising 
the matter, but the accused did not pay any heed. In cross-examination, 
she admitted that the accused Azaharul had alleged that she had stolen 
some household items and accordingly, he sent notice to her. She denied 
that this is a false case filed only to harass the accused person. 
 

10.  P.W-2 Johirul Hoque deposed that the complainant is his 
sister and that she had been subjected to cruelty by accused Azaharul who 
ill-treated her demanding dowry Rs.20,000/-. He stated that accused 
Azaharul had kept the complainant separately from himself and his family 
members. He approached the accused Azaharul with Rs.10,000/-, but the 
accused refused to accept the same, as he demanded Rs.20,000/- The 
complainant was driven out with the younger child and is living with him for 
last two years. The accused has not enquired about the complainant nor 
he has provided any maintenance etc. for her. In cross- examination he 
admitted that there was salish/bichar  and the matter was compromised, 
but again 2 ½   months the accused started assaulting the complainant. 
The complainant was driven out. He stated that he had approached the 
accused Azaharul with Rs.10,000/-, but the accused refused to accept the 
same. He denied that he has been asking the accused Azaharul to come 
and stay as ‘Ghar Jamai’ at his place. 
 

11.  P.W-3 Khaiban Ali deposed that he knows both the parties 
and he has knowledge that there are dispute between them. He stated that 
he advised for settlement, but the accused refused to listen. He deposed 
that the complainant’s brother had approached the accused Azaharul with 
Rs.10,000/- but accused Azaharul refused to accept the same as he 
demanded Rs.20,000/- . Finally the complainant with her younger child 
was driven out and since then she has been living at her parent’s place. In 
cross-examination he deposed that he had gone to the accused person’s 
house for settlement, but no decision was arrived at. 
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12.  Now, it is to be seen as to whether the depositions of the 
P.Ws as narrated herein above have fulfill the requirement of the offence 
under Section 498 (A) I.P.C.  
 
13.  The legislature with the intention to prevent the torture upon 
the wife by her husband and relatives of husband had inserted Section 498 
(A) in the I.P.C. The said Section contains the word ‘cruelty’ . Further, the 

section itself have given the definition of cruelty in the Clause – A and B of 
the said Section. For better appreciation of the evidences on record, the 
clause- A and B of Section 498 (A) is reproduced here in below: 
 
498-A. Husband or relative of husband of a woman subjecting her to cruelty – 
Whoever, being the husband or the relative of the husband of a woman, subjects 
such woman to cruelty shall be punished with imprisonment for a term which may 
extend to three years and shall also be liable to fine. 
 

Explanation –For the purpose of this section, “Cruelty” means – (a) any willful 
conduct which is of such a nature as is likely to drive the woman to commit 
suicide or to cause grave injury or danger to life, limb or health (whether mental 
or physical) of the woman; or (b) harassment of the woman where such 
harassment is with a view to coercing her or any person related to her to meet 
any unlawful demand for any property or valuable security or is on account of 
failure by her or any person related to her to meet such demand.  
 

14.  Now, when the aforesaid deposition of P.Ws are considered 
and examined in the light of the explanation of Clause – A and B, it is 
found that none of the P.W had stated that the conduct of the accused was 
of such a nature as is likely to drive the complainant to commit suicide or to 
cause grave injury or danger to life, limb or health (whether mental or 
physical) of the complainant. 
 

15.  As such the materials so far generated in the depositions of 
the P.Ws are not sufficient to attract the explanation - A of the of the said 
Section. 
 

16.  Further, from the deposition of the P.Ws, it is revealed that the 
accused allegedly made the demand of Rs.20,000/- during the married life 
of the complainant. But about the said demand no date, time or place 
either has been mentioned by the complainant or her witnesses. 
 

17.  Considering the aforesaid statement of demand, complainant 
and her witnesses, it can be treated as the omnibus statement. Keeping 
the same in view, it can be considered that the materials so far revealed 
from the testimonies of the P.Ws are not also at all sufficient to deem as 
the harassment of the complainant where such harassment was with a 
view to coercing her or any person related to her to meet any unlawful 
demand for any property or valuable security or was on account of failure 
by her or any person related to her to meet such demand. 
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18.  In the result, in my considered opinion, the complainant had 
recorded failure to attract the necessary ingredients of explanation A and B 
of Section 498 (A) of I.P.C. Thus, it is vividly clear that here in this case the 
requirements of Section 498 (A) of I.P.C. have not at all been generated. 
But considering the impugned judgment and order of conviction, it is found 
that the learned trial Court below could not appreciate the entire evidences 
on record in the true perspective of the law of the land. 
 
19.  For the aforesaid reasons the impugned judgment and order 
of conviction is hereby set aside and accused is acquitted and set at liberty 
forthwith. His bail bond stands discharged. The appeal is allowed on 
contest and without cost. Judgment is delivered in the open Court. Send 
back the L.C.R. alongwith a copy of the judgment.  
 
  Given under my hand and seal of the Court on this 22nd day of 
January, 2014. 

 
 

Dictated & Corrected by me 
 
               Sessions Judge, Dhubri 

Sessions Judge, Dhubri 


