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 Assam  schedule  VII, Form  No.132. 
High court form No.(J)2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT.Dhubri 

 
IN THE COURT OF MUNSIFF NO 2, DHUBRI 

. 
Title Suit No.38/07 
 
 

Present: B. Medhi, 

  Munsiff no 2, Dhubri 

Plaintiff...................        1. Minhar Ali Mandal 

       S/O- Haji Alipuddin Mondal,R/O- Mankachar, Kachari Para, P.S.-       

Mankachar, Dhubri 

--VS— 

Defengdant................... 1.  Legal Heirs of Enamus Shahid@ Tara Miah 

a) Monowara Begam, W/O- Tara Miah 

b) Iftiquor Shahid, Son—do— 

c) Irshad Shahid, Son---do--- 

d) Miss. Tani Islam, D/O—do— 

e) Jahida Sulatana, D/O—do— 

All R/O- Vill Miah Para, Mankachar, Dist--Dhubri  

    2. Walius Shahid 2 Chand Miah 

3. Legal Heirs of Golamus Shahid @Belu Miah 

a)Zeena Shahid, W/O—do— 

b)Fariza Shahid, D/O—do— 

c) Rubaina Shahid, D/O—do— 

d) Sarfaras Shahid, Minor son 

All are R/O- Vill- Lachit Nagar, Guwahati 

4. Atlas Shahid@ Mokki Miah 

R/O-Mankachar, Miah Para, Dhubri 
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Given under my hand and seal on this 30
th

 of January of 2014 in the 

presence of, 

 

1. Md. K Anam & A.K Paul ,Learned advocate for the Plaintiff. 

2. Sri Abdul Baten Sk ,Learned Adocate for the Defendant. 

 

JUDGEMENT 

This is a suit for specific performance of contract: 

Brief fact leading to the suit: 

The plaintiff has filed this case alleging inter Alia that they had entered 

into a contract to sale a cultivable land for which the plaintiff had payed part of 

the consideration value against which the defendant has failed to execute 

registered sale deed in furtherhence of the agreement.  The details of the 

plaintiffs allegation has been described as below. 

 The plaintiff and the defendant had entered into an oral contract to sale 

4 B of cultivate the land in that year 1987 fixing the price of the land at the rate 

of 12,600/- per Bigha.   The defendant on receipt of earnest money of rupees 

20,000/- had delivered possession of the land to the plaintiff.  The defendants 

on subsequent dates further received an advance amount of rupees 12,000/- 

in total.  The plaintiff claims that due to various formalities such as to obtain 

sale permission from the authority execution of sale deed was deferred.  Letter 

on the plaintiff on receipt of the sale permission issued by the authority under 

memo number H.R.S 6/88P.S. 106(A) dated 23.06.89 called upon the 

defendants to execute the registered sale deed on receiving the balance price.  

However the defendants on the pretext of one after another refused to do so.  

The plaintiffs further claims that with the consent of the defendants the land 

was demarcated and the cultivable land was improved and converted into a 

homestead one where they started construction work and completed his 

residence over the land in the year 1990.  The plaintiff went on to state that in 

the recent settlement operation on the basis of possession the said suitland 

was recorded under tenanted  Khatian no 278, Dag no 1859/1885 in the name  

of the plaintiff.  The plaintiff claimed that defendants disputed the title of the 
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plaintiff and made a plan to claim compensation by acquiring any part of land 

that may fall within the land of schedule A in L.A. Case No-3/2001-2003. Since 

that defendants were reluctant to execute the sale deed the plaintiff had to 

send an advocate notice to the defendants calling for executing the sale deed 

on receipt of balance of rupees 18,4000/-to which, the plaintiff alleges, the 

defendant turned deaf ears. Plaintiff having found no other alternative filed 

this suit for specific performance of contract, declaration and injunction. 

After registering the case summons was issued to the defendants on 

receipt of which defendant filed written statement.  In the written statement 

the defendants made some routine claims stating that the suit is not 

maintainable in fact and also in law, the suit is barred by limitation, the suit is 

not maintainable under section 53- A of transfer of property act, and there is 

no cause of action.  The defendants thereafter went on to categorically deny 

that there was  any verbal contract between the plaintiff and the defendant 

nor has the defendant received any advance money as alleged by the plaintiff 

in the plaint nor have they delivered the possession of the land to the plaintiff.  

The defendants father denied the fact of praying for permission for sale of the 

Suitland.  Defendant also denied of having consented to demarcate the 

cultivable land as alleged as well as the fact of the Suitland being improved by 

the plaintiff has claimed.  The defendant in the written statement has claimed 

that the land in that khatian number 463 have been acquired by the 

government by L.A. case no- 20001-2003 and for illegal gain the plaintiff have 

filed this frivolous suit for specific performance alleging verbal contract.  

The defendant in the written statement claimed that after the service of 

the plaint he was terminated from Tezpur college, the plaintiff approach for 

permission for a allowing him to stay on the part of the of number 468 

temporarily and he was allowed permission to stay in the part of the said land.  

The defendant further claims fraudulently the plaintiffs have recorded his 

name as tenant which is prohibited by law and now has filed this case alleging 

oral contract after the disease of settlement by the government.  Accordingly 

defendant has pleaded that the plaintiffs are not entitled to any of the reliefs 

as claimed. 

     ISSUES 
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My learned predecessor after considering the pleadings of both plaintiff and 

the defendants went on to frame the following issues. 

1. Whether the suit is maintainable? 

2. Whether the suit is barred by limitation? 

3. Whether there is any cause of action for the suit? 

4. Whether there was any verbal contract between the parties for sale of 

the suitland, described in the schedule of the plaint? 

5. Whether the plaintiff has deposited an earnest money of rupees 

20,000/( Twenty Thousand only) by the defendants and got delivery of 

possession over the suitland? 

7. Whether the plaintiff is entitled to get a Decree for specific performance 

of contract directing the defendants to execute a sale deed in respect of 

the suitland on receipt of balance of payments? 

8. To what other reliefs the parties are entitled? 

However since this is a suit for specific performance of contract I deem it 

worth including one more issue with the consent of both parties.  This issue 

shall be considered as issue number six and the rest of the issues will be 

numbered accordingly.  The issue reads as follows. 

       6.  Whether the plaintiff is ready and willing to perform his part of the 

contract? 

Both plaintiff’s and the defendants has examined as many as two witnesses in 

support of they claim. 

Decision discussions and reasons thereof: 

 

Issue number one: whether the suit is maintainable? 

And the defendants in the written statement has alleged that the suit is 

not maintainable.  But it has failed to state as to why the suit is not 

maintainable in the written statement.  Not couldn’t it come up with specific 

evidence stating why the suit is not maintainable. 
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On perusal of the case record I also found it difficult to hold why the suit is not 

maintainable.  Accordingly this issue is decided in the positive in favour of the 

plaintiff. 

Issue number three: whether there is a cause of action for the suit? 

For my convenience I have taken up this issue before the issue number 

two. 

Cause of action is the fact or combination of the facts which gives right 

to seek judicial remedy or relief against the other.  It is a bundle of facts the 

plaintiff is required to prove in other to get relief in his favour.  In the present 

case the plaintiff has alleged that there was a oral contract between the 

parties through which the suitland was alleged to have been transferred by the 

defendants to the plaintiff on receipt of earnest money of rupees 20,000/-

against which the defendant has failed to perform his part of the contract.  

Against the claim of the plaintiff the defendant has denied to have executed 

any such oral contract.  Thus the plaintiff has a clear case to prove in other to 

get relief is claimed.  Hence the suit has a cause of action. 

Thus this issue is decided in the positive in favour of the plaintiff. 

 

Issue number two: whether the suit is barred by limitation? 

The learned counsel from the defendant side has vehemently argued 

that the suit is barred by limitation.  He argued that the whole basis of the 

plaintiff’s case is the alleged oral agreement by which the plaintiff had agreed 

to purchase the suitland on a consideration of rupees 38,000/- and out of 

which an earnest amount of rupees 20,000/- has already been paid to the 

defendant on the date of agreement.  He went on to argue that exhibit one 

which is a kind of money receipt on which the plaintiffs have been buttressing 

their claim, was executed in the year 12/02/1988.  He argued that even if it is 

assumed that the money receipt has been executed properly and has legal 

validity the plaintiff should have instituted this case within three years from 

the date on which performance of the contract became due. In the present 

case performance became due on the seventh day next after the issuance of 
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the money receipt which is a day for performance of the contract stipulated in 

the money receipt itself. Hence the suit is barred by limitation he argued. 

The learned counsel from there plaintiff side on the other hand argued 

that period of limitation for specific performance of contract starts from the 

date on which performance is denied.  And accordingly the period of limitation 

should be counted from the date on which the advocate notice was served 

upon the defendants against which no response was given  the from defendant 

side. 

I have gone through the evidence submitted by the plaintiff side along 

with the documents upon which there are banking upon their claim.  The 

plaintiff has in their pleading stated that cause of action for the suit has arisen 

finally on 28/11/02 the date on which service of demand notice to advocate 

was issued. 

The defendant side on the other hand argued that the cause of action 

for the suit has arisen, if at all the claims of the plaintiff is assumed to be 

correct, on 12/02/1988 the date on which acknowledgment of receiving 

earnest money of rupees 20,000/- was given by the defendants to the plaintiff. 

Now before going to the conclusion whether the suit is barred by limitation or 

not let’s delve into what article 54 of the Indian limitation act stipulates. 

 “Atricle 54—period of limitation for specific performance of contract is 

three years from the date fixed for performance ,or, if no such date is fixed, 

when the plaintiff has notice that performance is refused” 

The article is categorical enough to state that in the agreement where 

no date for performance has been fixed the period of limitation would start 

from the date on which the performance of the contract has been refused.  

Thus a period of limitation starts from the date of service of notice to the 

defendant, which is what in the present case,  only when in the oral agreement 

no such period for performance of the contract was stipulated. For that lets 

ascertain whether any time for performance of the contract was stipulated in 

the oral contract or not. 

The plaintiff’s have mainly relied upon exhibit -1 for their claim which is 

an acknowledgment in writing of receipt of earnest money of rupees 20,000/-.  



Page 7 of 12 

 

In that, on perusal, it becomes discernable that in the last line of the said 

document the defendant has alleged to have written that the plaintiffs would 

get the land registered in their name within a week by receiving of the 

remaining amount agreed by the parties.  Which means there was a period 

stipulated in the agreement itself for the purpose months of the contract.  

Accordingly the period of limitation as envisaged by Article 54 of Indian 

limitation act would have been three years next after elapse of the stipulated 

seven days.  Thus going by that the plaintiff ought to have filed the suit within 

19/02/1991 approximately. 

Moreover the notice of this exhibits-9 on which the plaintiffs are relying 

for the purpose of period of limitation is itself was not proved to have been 

issued.  The plaintiffs have not shown any acknowledgement card or any 

receipt nor have they produced any postal receipt to show that the notice was 

actually cent of the defendants. Proof of the same was of paramount 

requirement especially in the event that the defendants have denied the fact 

of receiving any such notice.  Hence the exhibit-9 cannot be considered at all 

under such circumstance. 

Given such an eventuality I am of the considered opinion that the suit 

was filed well beyond the period of limitation.  

Thus this issue is decided in the negative against the plaintiff. 

Issue number four: Whether there was any verbal contract between the 

parties for sale of the suitland, described in the schedule of the plaint? 

The learned counsel from the plaintiff has argued that both parties had 

entered into a verbal contract to sale 4Bighas of land under that number 

468,Khatian no 249 at Mankachar Part I described in schedule A and then 

amount earnest money of rupees 20,000/- was immediately paid to the 

defendant by the plaintiff and for which an acknowledgement has exhibited in 

exhibit-1 was given by the defendant Inamus Shahid@ Tara Miah to the 

plaintiff’s wife.  Subsequently the defendant issued to money receipts  as 

exhibited in the exhibit number-2 and exhibit number-3.  The learned counsel 

from the plaintiff has argued that in order to prove the oral agreement they 

have examined PW1 and PW 2. 
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He further argued that PW1 the plaintiff himself in his deposition has stated 

and confirmed what was claimed in the plaint.  He has exhibited exhibit -1 is 

the said money receipt and exhibit 1(1) as the signature of the defendant 

Enamus Shahid@ Tara Miah.  Further he has also identified exhibit number 

two to have been issued by defendant number-4 Md. Ataus Shahid and exhibit 

2(1) as the signature of said defendant number four.  Furthermore he 

identified exhibit-3 as the receipt issued by defendant number two, Md. Walias 

Shahid acknowledging the receipt of total amount of rupees 6,000/- and 

exhibit 3(1) as the signature of defendant number two.  He argued that all 

these exhibits where written in presence of his wife and his. 

PW2 the wife of PW1 has also deposed the same thing in her deposition.  

She has also identified the signature of Tara miah in exhibit 1(1) as their 

signatures appearing in other to exhibits.  

Now as regards the prove of documentary evidence is concerned, 

particularly those as has been exhibited in exhibit number 1,2&3, it is well 

settled principle that the document has to be proved by calling upon any 

attesting witness if any.  If no attesting witness was present at the time of 

execution of document, in case the document is an informal one or where nor 

attesting witness is required the party tendering it can prove the document by 

calling upon a person who knows the signature of the executants.  However 

same is not required to be done at the executants himself comes and depose 

that he has executed the document. 

In the present case in hand, certainly the PW1 and PW2 has identified 

the signature of Tara Miah @ Enamus Shahid, they have failed to bring about 

any independent witness to prove the signature of Tara Miah.  Nor have they 

resorted to any other means of proving the signature of Tara Miah.  

Accordingly it is difficult for me to hold that exhibit-1 was executed by Tara 

Miah in favour of the wife of the plaintiff.  As regards the exhibit 2&3 are 

concerned they are not relevant in this case has the executants are altogether 

different and the documents does not specify as to why and for what purpose 

does fair executed. 

Moreover the balance of convenience which is the bedrock of civil cases 

does not lie in favour of the plaintiff.  For the documents were executed in the 
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year 1987 and since then the plaintiffs have been slumbering upon their rights.  

Their conduct itself cast their shadow of doubt upon the entire claim made by 

the plaintiffs.  Therefore I am of the considered opinion that the plaintiffs 

failed to prove the oral contract alleged to have been executed between the 

plaintiff and the defendant.  

Hence I hold that there was no oral agreement between the parties. 

Hence this issue is decided in the negative against the plaintiff. 

Issue number five: Whether the plaintiff has deposited an earnest money of 

rupees 20,000/( Twenty Thousand only) by the defendants and got delivery of 

possession over the suitland? 

In view of decision arrived at issue number four regarding the fact that the 

plaintiff failed to prove the alleged oral agreement I am of the considered 

opinion that the plaintiff did not deposits and the earnest money of rupees 

20,000/-to the defendant. 

Not as regards the delivery of possession of the suitland is concerned, 

the plaintiffs have claimed that immediately after the alleged oral agreement 

to possession was handed over to them, they obtained sale permission for the 

land and also got their name recorded under tenanted Khatian no-278 of dag 

no-1859/1885 in the recent survey and settlement operation.  The of exhibited 

the certified copy of jamabandi recording the name of the plaintiff showing 

rayat of the Defendant, as exhibit-5.  They have also exhibited exhibit -6 the 

landholding certificate in the name of the plaintiff.   

It is worthwhile to mention that all those documents show  plaintiffs to 

be in possession of the suitland. For certainly those documents were prepared 

on the basis of the possession of the plaintiffs. 

However defendants by exhibit A has proved that they having come to 

know that plaintiffs names were recorded as tenant filed misc case no-9/2003 

in which order was passed by declaring the recording of the names of the 

plaintiff in the records of rights to be illegal.  Therefore exhibit -5 and exhibit-6 

have no legal standing at present.  Moreover the defendants have been 

claiming that the plaintiffs were allowed to stay the suitland as permissive 

possessor and the same has remained unrebutted  throughout.  Accordingly I 
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hold that the defendants were allowed to stay only as a permissive possessor 

over the suitland. 

Was this issue is also decided in the negative against the plaintiff. 

Issue number six: whether the plaintiff is ready and willing to perform his part 

of the contract? 

The plaintiff has not specifically pleaded in his plaint that he is ready and 

willing to perform his part of contract.  However ready and willingness to 

perform the contract is not required to be specifically pleaded always.  It’s a 

matter of fact which can be gathered from the pleading and the evidence given 

by the plaintiff.  In the present case in hand  the plaintiff in his pleading and 

evidence in chief has stated that he had issued a legal notice upon the 

defendant to execute the registered sale deed as per the alleged agreement on 

receiving of balance of rupees 18,000/-.  Therefore it can easily be held that 

the plaintiff is ready with the balance of consideration amount and he is willing 

to perform his part of the contract. 

Accordingly this issue is decided in the positive in favour of the plaintiff. 

Issue number seven: Whether the plaintiff is entitled to get a Decree for 

specific performance of contract directing the defendants to execute a sale 

deed in respect of the suitland on receipt of balance of payments? 

In view of decision arrived at in issue number 4 & 5 I am of the 

considered opinion that the plaintiff is not entitled to get any Decree for 

specific performance of contract directing the defendants to execute a sale 

deed in respect of the suitland on receipt of balance of payments. 

 

Issue number eight: To what other reliefs the parties are entitled? 

Since the plaintiff had failed to prove any of their claims I am of the 

considered opinion that there are not entitled to any other relief. 
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ORDER 

 The plaintiffs are not entitled to get any relief. The suit is dismissed on 

contest. Parties shall bear their own costs. 

 Prepare a decree accordingly.  

 Given under my hand and seal on this 30
th

 day of January 2014. 

APPENDIX 

Witnesses of Plaintiff: 

1. PW1- Minhar Ali Mandal 

2. PW2-Umme Kulsum  

Witnesses of Defendant: 

1. DW1-Sri Walias Shahid 

Exhibits of the Plaintiff: 

1. Exhibits 1,2 &3- Money receipt. 

2. Exhibit 1(1)- Signature of Inamur Shahid 

3. Exhibit 2(1)-Signature of Mukki 

4. Exhibit 3(1)-Signature of W. Shahid 

5. Exhibits 4- Sale permission. 

6. Exhibit 5-Jamabandi 

7. Exhibit 6- Land Holding certificate. 

8. Exhibit 7- Revenue clearance certificate. 

9. Exhibit 8- Copy of petition dated 30/11/02. 

10. Exhibit 9- Advocate notice. 

Exhibits of the Defendant: 

1. Exhibit A- Order of Misc Case no-9/03 
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