
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI

Case no : CR 1658 of 2008

Shri N. F. H. Hussain, ADM, Dhubri,…..Complainant
-Vrs-

                                                  1. Md. Alauddin Ali
                                                  2. Md. Aminur Ali
                                                  3. Md. Aynal Ali
                                                  4. Md. Majbul Ali
                                                  5. Mustt. Momina Bibi
                                                  6. Md. Jahan Ali
                                                  7. Md. Mahammad Ali
                                                  8. Md. Mannan Ali 
                                                  9. Md. Siddek Sheikh
                                                 10. Md. Sattar Sheikh
                                                 11. Md. Nurul Sheikh
                                                                   …..……..Accused Persons

Present : Shri S. Datta, AJS

Learned Advocates appeared :
For the prosecution ------ Md.  J. B  Sarkar,  APP  (Assisted by Mr. S. K. Dey)
For the defence ----------- Md. A. R. Ahmed, Md. M. M. Ahmed & M. Khatun 

Evidence recorded on   :  17.3.10, 07.10.10 & 11.3.14
Argument heard on       :  31.5.14
Judgment delivered on  :  07.6.14
Penal law involved        :  u/s 188 IPC

J U D G M E N T

                     1. This complaint was lodged by Mr. N. F. H. Hussain, the then 
Addl.  District  Magistrate,  Dhubri,  to  the  effect  that  the  accused  persons,  in 
violation of his Order of attachment passed on 28.9.07 in Misc. Case No.81/07, 
forcibly constructed a thatched house on the concerned land and also cultivated it, 
as he gathered from a police-report Dated 27.6.08.
                     2.  My learned predecessor presumably dispensed with the  
examination of the complainant u/s 200 (Proviso)(a) CrPC and issued summons to 
the accused persons. On their appearance, the particulars of the offence punishable 
u/s 188 IPC were explained to them to which they pleaded not guilty, as the Order 
Dated 09.01.09 shows. The prosecution examined two PWs ; one CW has also 
been  examined  u/s  311  CrPC,  in  pursuance  to  the  Judgment  &  Order  Dated 
20.9.12 passed by the Hon’ble Sessions Judge in Crl. Rev. No.5(1)/2011), for the 
reasons stated in the Order Dated 12.8.13. All the incriminating materials thus 
brought into the records on oath were put to the accused persons u/s 313 CrPC ; 
they denied the allegations and declined to adduce any evidence. I have heard the 
rival arguments at length.
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                    3. The points for determination in this case, given the ingredients of 
the offence punishable u/s 188 IPC coupled with the facts of the case, are :
                    (i) whether the concerned land was in the possession or under the  
management  of  the  accused  persons  on  or  prior  to  the  date  (28.9.07)  of  the 
concerned order of attachment, if yes ;                                   
                   (ii) whether they were directed by the order not to enter into/upon or  
cultivate the land or construct any structure thereon, if yes ;
                   (iii) whether the order was so promulgated as to prompt the Court to 
believe that that they had knowledge of the order prior to the alleged disobedience, 
if yes ;
                   (iv) whether they disobeyed the order in such a manner as would cause 
or  tend  to  cause  riot/affray  or  danger  to  human  life,  health  or  safety  or 
obstruction/annoyance/injury or risk thereof to any person lawfully employed and 
thus committed an offence u/s 188 IPC ;
                          And, if so, what punishment the accused persons deserve. 

Decision & reasons therefor :      
                          
                      4. PW-1 Mr. N. F. M. Hussain, the then Addl. District Magistrate, is  
the complainant in this case. PW-2 Shri C. C. Nath, ASI, is the police officer who 
claimed to have executed the promulgation and CW-1 Shri Raj Kumar Saha is the 
1st party  in  the  concerned  proceeding  u/s  145  CrPC  etc.  (vide.  Misc.  Case 
No.81/07) in which the accused persons were the 2nd-party-members, as alleged. 
                      5. On the point no.(i), PW-1 has said nothing direct within the 
meaning of  Sec.60 of  the Evidence Act.  He,  however,  referred  to  two police-
reports : the former (Ext.A) leading to the drawing up of the proceeding and the 
later (Ext.2) pertaining to the alleged violation of the attachment-order. It is true 
that Ext.A [a copy certified u/s 76 of the Evidence Act which is admissible u/s 
65(e)(f)/74/77 and attracts the presumption of genuineness u/s 79 of the Act] bears 
an  opinion  of  the  concerned  police-officer  that  the  accused  persons  were  in 
possession of the concerned land at  that time. In my considered opinion,  such 
opinion is  not  admissible  because it  does not  attract  any of  the provisions u/s 
45/45-A/47/47-A//48/49/50 of the Evidence Act. The report is unreliable too since 
the concerned police-officer (holder of the opinion) has not been examined and the 
report also does not reflect the facts on the basis of which he formed the opinion 
(vide. Sec.46/51 of the Evidence Act). PW-2 said nothing on the point no.(i) ; he 
ex facie came to the picture only after an order had been passed by PW-1 for an 
inquiry into the alleged violation. CW-1 clearly suggested that the accused person 
took possession of the land after the attachment order had been passed. Therefore, 
the ingredient of the offence punishable u/s 188 IPC, as covered under point no.(i) 
above, is not proved in my considered opinion.
                      6. Now the point no.(ii). Sec.59 of the Evidence Act provides that all 
facts, except the contents of the documents, may be proved by oral evidence. In 
other words, the contents of a document cannot be proved by oral evidence. This 
legal position has been confirmed by the next provisions (Sec.61 onwards) which 
require that a document has to be proved ordinarily by the document itself (primary 
evidence) and, under certain conditions & circumstances, it may be permitted to be 
proved by a reliable copy thereof (secondary evidence). In the case at hand, in 
which the violation of an attachment-order is the prime fact in issue, the order itself 
has not been proved formally. PW-1 testified that he passed an attachment-order  
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u/s  146  CrPC  in  the  concerned  proceeding  and  CW-1  also  stated  about  the 
attachment in his evidence. But the prosecution, though submitted a certified copy 
of the order at a later stage of the trial, has not tendered it into the evidence. It was 
not even shown to any of the witnesses. Therefore, no reliance can be placed in this 
regard either on this document or on the oral testimony of the witnesses, in my 
considered opinion. None of the witnesses have stated in their evidence that the 
attachment-order contained any specific direction or prohibition.  I  have made a 
cursory perusal of the certified copy of the order and found nothing of that sort in 
it. In this regard, one may refer to the decisions in Kalu Munchi & Others –Vrs- 
State  of  Assam  (Para  :  4)  [reported  in  AIR  1965  Assam  29  : 
MANU/GH/0008/1964  :  1965  CriLJ  424]  in  which  the  Hon’ble  High  Court 
observed that  a mere order or  promulgation of  attachment without any specific 
direction/prohibition  contained  therein  does  not  fit  the  bill  for  the  purpose  of 
Sec.188 IPC. Therefore, the point no.(ii) is also not proved in this case.
                     7. There is absolutely no direct evidence of the PWs on the point no.
(iii) ;  they were  ex facie absent  at the time of the alleged proclamation. PW-1 
proved the concerned report  (certified copy) of  the police-officer  as Ext.C but 
neither the police-officer nor any of the persons who signed it as witnesses to the 
promulgation has been examined by the prosecution. CW-1 testified that “Police 
went to the place of occurrence and informed us that the land was already attached 
restraining both parties from entering into the land.”  But the word “us”, as used 
by CW-1, clearly shows that his rival party in that proceeding u/s 145 CrPC (i.e. 
the  present  accused  persons)  were  not  present  at  the  time  &  place  of  the 
promulgation. Moreover, CW-1 is not a signatory to Ext.C as a witness to the 
proclamation.  In  fact,  Ext.C  does  not  contain  anything  to  show  that  the 
promulgation was made pertaining to the concerned land or that the parties were 
restrained  from entering  etc.  into  the  land.  Actually  the  police-officer  had  no 
reason or authority to make such proclamation when the order itself is silent about 
it. The attachment-order was passed in absence of the accused persons and, hence, 
no presumption can be drawn that they had knowledge of it even without such 
promulgation. The prosecution, therefore, failed to prove the point no.(iii) too.
                      8. Lastly, the point no.(iv). When there was no direction/prohibition 
or proclamation thereof at all, there cannot arise any question of disobeying it. The 
evidence does not also say that the alleged entry into or possession of the land by 
the accused persons caused or tend to cause riot/affray or danger to human life, 
health  or  safety  or  obstruction/annoyance/injury  or  risk  thereof  to  any  person 
lawfully employed. Therefore, the point no.(iv) also remained to be proved.
                      9. The evidence on records thus falls short of proving any of the  
ingredients of Sec.188 IPC as noted in Para : 3 above. Moreover, the record shows 
that  the  concerned  attachment  was  passed  by  the  predecessor-in-office  of  the 
complainant (PW-1). Therefore, the requirements of the provisions u/s 195(1)(a) 
CrPC are also satisfied in this case. Hence, I acquit the accused persons of the 
offence punishable u/s 188 IPC and direct that they be set at liberty forthwith. 
Their bail-bonds shall stand discharged on expiry of six months from today vide. 
the spirit of the provisions u/s 437-A CrPC. 

Dictated & corrected by me and given under my hand and seal of the Court on this 
07th Day of the Month of June in the Year 2014.  
,
                                                                               Addl. Chief Judicial Magistrate,
                                                                                             Dhubri : Assam


